Implicitly Feminist?: The Supreme Court
of Canada’s Decision in R v Jarvis

Jane Bailey

Dans [’arrét R ¢ Jarvis, la Cour supréme du Canada (CSC) a interprété pour la
premiere fois la disposition du Code criminel sur le voyeurisme. Le présent arti-
cle examine la jurisprudence pertinente en matiére de voyeurisme qui a précédé
larrét Jarvis, y compris trois questions litigieuses qui ont fagonné les inter-
preétations judiciaires antérieures : la pertinence de la jurisprudence relative a
l'article 8 de la Charte, la perspective de la vie privée en public et [’applicabil-
ité de l’analyse du risque. Bien que les motifs de la CSC ne reconnaissent pas
explicitement les questions d’égalité en jeu, son traitement de ces trois questions
reflete sans doute trois volets de la théorie et de la jurisprudence féministes qui
favorisent [’égalité. Cet article explore ce chevauchement, suggérant que les
motifs de la CSC dans [’arrét Jarvis peuvent étre compris comme étant implicite-
ment féministes. Reconnaissant que des motifs explicitement féministes auraient
un plus grand potentiel de reconnaissance de l’égalite, |’ auteure affirme que les
motifs de la CSC représentent une étape positive vers une conception du droit a
la vie privée en ce sens.

In R v Jarvis, the Supreme Court of Canada (SCC) interpreted the Criminal Code
voyeurism provision for the first time. This article explores the relevant voyeur-
ism jurisprudence preceding Jarvis including three contentious issues that shaped
prior judicial interpretation of the provision: the relevance of section 8 Charter
Jurisprudence, the prospect of privacy in public, and the applicability of risk anal-
ysis. Although the SCC's reasons do not explicitly recognize the equality issues at
stake, their handling of these three issues arguably mirrors three equality-enhancing
strands from feminist theory and jurisprudence. This article explores this overlap,

Thanks to David Fewer (Counsel at the Canadian Internet Policy and Public Interest Clinic)
for his insights and experience, to Suzanne Dunn and Maleeha Akhtar for invaluable research
support on the intervention, to Vanessa Ford for her research support in writing this article,
and to Carissima Mathen for her insights and support in co-authoring with me an earlier
piece related to tech-facilitated violence. Thanks also to the Social Sciences and Humanities
Research Council for funding The eQuality Project, a seven-year partnership initiative of
which this article forms a part, and to an anonymous peer reviewer for comments on a prior
draft of this article. All opinions expressed, as well as errors and omissions, are solely those
of the author.

CJWL/RFD
doi: 10.3138/cjwl.32.1.08



Vol. 32 2020 197

suggesting that the SCC's reasons in Jarvis can be understood as implicitly feminist.
Acknowledging that explicitly feminist reasons would have greater equality-affirming
potential in future, it asserts that the SCC'S reasons represent a positive step towards
an equality-enhancing conception of privacy rights.

Introduction

Over a number of months in 2010-11, London, Ontario, high school teacher Ryan
Jarvis secretly recorded images of the breasts of female students using a pen camera.
After the recordings were discovered, Jarvis was charged with voyeurism contrary
to section 162(1)(c) of the Canadian Criminal Code." In 2011, Jarvis was acquitted
at trial because the Ontario Superior Court of Justice was not convinced beyond a
reasonable doubt that Jarvis had a “sexual purpose” for making the recordings.? The
Ontario Court of Appeal (ONCA) upheld Jarvis’s acquittal but for different reasons.
Although convinced that Jarvis had a sexual purpose for making the recordings, the
ONCA majority found that the young women targeted did not have a “reasonable
expectation of privacy” in the circumstances of the case, largely because the images
were recorded in public spaces of the school.® Disturbingly, as the dissenting justice
in the ONCA decision noted, this meant that, according to the majority, students
cannot reasonably expect privacy from their teachers surreptitiously taking images
of them for sexual purposes while they are at school.* In 2019, the Supreme Court of
Canada (SCC) unanimously concluded that the young women targeted reasonably
expected privacy in the circumstances’ and remitted the matter to the trial court for
sentencing. In August 2019, Jarvis was sentenced to six-months imprisonment.®
Eight organizations intervened in the SCC hearing, including the Women’s Legal
Education and Action Fund (LEAF) and the Canadian Internet Policy and Public
Interest Clinic (CIPPIC).” LEAF and CIPPIC urged the Court to take into account
the equality concerns at stake, given the highly gendered nature of the crime of

RSC 1985, ¢ C-46 [Criminal Code].

See R v Jarvis, 2015 ONSC 6813 at para 77 [Jarvis trial].

See R v Jarvis, 2017 ONCA 778 at para 110 [Jarvis appeal].

1bid at para 134.

See R v Jarvis, 2019 SCC 10 at paras 91, 146 [Jarvis SCC].

See Colin Perkel, “Former Ontario High School Teacher Convicted of Voy-
eurism Sentenced to Six Months in Jail”, Globe and Mail (28 August 2019)
<https://www.theglobeandmail.com/canada/article-former-ontario-high-school-
teacher-convicted-of-voyeurism-sentenced-to/>.

7. See Jane Bailey, David Fewer & Suzie Dunn, “R v Jarvis: A Contextual Approach
to Privacy” (13 March 2019), eQuality Project <http://www.equalityproject.ca/
blog/r-v-jarvis-a-contextual-approach-to-privacy/>.
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voyeurism.® Like other forms of sexual violence, women and girls are disproportion-
ately likely to be targeted by voyeurism perpetrated by men.” The ONCA majority’s
interpretation of the “reasonable expectation of privacy” afforded targets of voyeur-
ism protection for only a thin, location-based interpretation of privacy entirely incon-
gruent with the robust and contextualized approach to privacy repeatedly affirmed
in established Canadian jurisprudence.'® In so doing, given the gender dynamics at
play in sexual violence, the ONCA majority’s reasons effectively relegated women
and girls to second-class protection for their privacy. The SCC’s reasons reversed
that outcome, but without expressly recognizing the gender and other equality issues
at play. Elsewhere, the author and others have expressed concern about the potential
outcomes of this lack of explicit recognition but have held out hope that the SCC’s
reasons in Jarvis will nevertheless prove to be equality enhancing.'" This article
examines the degree of consistency between the SCC’s reasons and established fem-
inist theory'? and jurisprudence, arguing that, although this body of work was largely
unacknowledged by the Court, their reasons might be considered implicitly feminist
nonetheless.

The first part of the article summarizes Jarvis within the context of the relevant
voyeurism jurisprudence that preceded it, noting three elements of jurisprudential
controversy from the SCC in its reasons: the relevance of section 8 Charter juris-
prudence, the prospect of privacy in public, and the applicability of risk analysis."
The second part analyzes each of these three elements as it might be discussed in

8. See R v Jarvis, 2019 SCC 10 (Factum of the Intervener Women’s Legal Education
and Action Fund) at paras 1, 3—4, 32-35 <https://www.scc-csc.ca/WebDocuments
-DocumentsWeb/37833/FM050 Intervener Women's-Legal-Education-and
-Action-Fund-Inc..pdf>; R v Jarvis, 2019 SCC 10 (Factum of the Intervener Samuelson
Glushko Canadian Internet Policy and Public Interest Clinic) atparas 1,2, 4 <https://www
.scc-csc.ca/WebDocuments-Documents Web/37833/FM030 Intervener Samuelson
-Glushko-Canadian-Internet-Policy-and-Public-Interest-Clinic.pdf>.

9. See e.g. Moira Aikenhead, “Non-Consensual Disclosure of Intimate Images as a Crime
of Gender-Based Violence” (2018) 30:1 Canadian Journal of Women and the Law 117
[Aikenhead, “Non-Consensual Disclosure™].

10. See e.g. R v Edwards, [1996] 1 SCR 128; R v Tessling, 2004 SCC 67 [Tessling]; R v
Jones, 2017 SCC 60.

11. See Moira Aikenhead, “A ‘Reasonable’ Expectation of Sexual Privacy in the Digital
Age” (2018) 41:2 Dalhousie Law Journal 274 [Aikenhead, “Reasonable Expectation™].

12.  While this article focuses on feminist legal theory and jurisprudence, it is essential to
acknowledge that some of the insights discussed are not unique to feminist legal schol-
arship but are also grounded in other anti-oppression scholarship, such as critical race
and critical Indigenous theory, as well as feminist scholarship in other areas. Specific
instances of some of these overlaps are highlighted below.

13.  Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11.
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feminist theory and jurisprudence: public versus private exercises of deliberation,
the importance of contextuality and relationality, and the rhetoric of victim blam-
ing and sexual propriety. This part asserts that whether or not the SCC’s reasons in
Jarvis can be cast as feminist, they derive their equality-enhancing potential from
their consistency with insights and techniques articulated in feminist theory. The
conclusion muses about what an explicitly feminist, equality-enhancing articulation
of privacy might have looked like.

R v Jarvis in Context

Statutory Provision. Section 162

The voyeurism provision came into force in 2005, following a public consultation
process completed by the Department of Justice in 2002: “An overwhelming major-
ity of responses [to the public consultation were] in favour of enacting new criminal
offences of sexual voyeurism and the distribution of voyeuristic materials,”'* given
a perception among respondents that such offences would fill “a legislative gap for
offensive behaviour not captured by other provisions, but which harms society and
degrades its victims.”'* The provision itself was enacted as part of Bill C-2, which
focuses on amending Criminal Code provisions for the purposes of protecting chil-
dren and other vulnerable persons as well as amending the Canada Evidence Act.'®
In addition to referring to child protection, the bill’s preamble also notes that “con-
tinuing advancements in the development of new technologies, while having social
and economic benefits, facilitate sexual exploitation and breaches of privacy.”!”
Prior to the enactment of the provision, voyeuristic behaviour had been dealt with
under a variety of Criminal Code provisions, including mischief, none of which
accurately reflected the gravamen of voyeurism’s public wrongs, including the vio-
lation of sexual integrity and invasive privacy breaches. In order to better address
those wrongs, section 162(1) states:

Every one commits an offence who, surreptitiously, observes—including by
mechanical or electronic means—or makes a visual recording of a person who
is in circumstances that give rise to a reasonable expectation of privacy, if

14. Department of Justice, “Voyeurism as a Criminal Offence: Summary of the Submis-
sions” (28 October 2002) <https://www.justice.gc.ca/eng/cons/voy/final.html>.

15. Ibid.

16. See Bill C-2, An Act to Amend the Criminal Code (Protection of Children and Other
Vulnerable Persons) and the Canada Evidence Act, 1st Sess, 38th Parl, 2005 (assented
to 20 July 2005), SC 2005, ¢ 32 <https://www.parl.ca/Content/Bills/381/Government/
C-2/C-2_4/C-2_4.PDF>.

17. 1bid at 1 (preamble).
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(a) the person is in a place in which a person can reasonably be expected to
be nude, to expose his or her genital organs or anal region or her breasts, or
to be engaged in explicit sexual activity;

(b) the person is nude, is exposing his or her genital organs or anal region or
her breasts, or is engaged in explicit sexual activity, and the observation or
recording is done for the purpose of observing or recording a person in such
a state or engaged in such an activity; or

(c) the observation or recording is done for a sexual purpose.'®

Since proof that the complainant was in circumstances giving rise to a reasonable
expectation of privacy is a key component of all three forms of the offence, the next
part examines the section 162 jurisprudence relating to this issue prior to the SCC’s
Jarvis ruling.

Reasonable Expectation of Privacy: Section 162
Case Law Pre-Jarvis"”

While a number of reported decisions dealt with voyeuristic behaviour prior to the
2015 trial court decision in Jarvis, the SCC had not interpreted section 162 until
its 2019 decision in the case. In mid-2019, The eQuality Project’s online database
included seventy-six Canadian criminal law cases of technology-facilitated voyeur-
ism.? In all of the cases, the accused persons were men, and sixty-three were con-
victed. Seventy cases involved the recording of women or girls. In sixty cases, only
women or girls were recorded; in three cases, only male victims were involved; and,
in three cases, the gender of the victim was not stated. In these cases, the perpetrators
used camcorders,”' video cameras,** pencams,” and smartphones®* to surreptitiously

18.  Criminal Code, supra note 2, s 162 (1).

19. This subsection is based on a prior working paper, Jane Bailey & Carissima
Mathen, “Technologically-Facilitated Violence against Women and Girls: If Crimi-
nal Law Can Respond, Should I1t?” (2017) University of Ottawa Faculty of Law
Working Paper No 2017-44 at 4-5, 43-45 <https://papers.ssrn.com/sol3/papers.
cfm?abstract_id=3043506>.

20. SeeTheeQuality Project, “Tech-Facilitated Violence: Criminal Case Law—Voyeurism”
<http://www.equalityproject.ca/cyberviolence-criminal-case-law/cyberviolence
-criminal-case-law-offences-against-adults/cyberviolence-criminal-case-law
-voyeurism/>.

21. See Rv Berry, 2014 BCSC 284 [Berry].

22. See R v Bosomworth, 2015 BCPC 7 [Bosomworth]; R v Hamilton, 2009 BCPC 381;
R v Laskaris, 2008 BCPC 130 [Laskaris]; R v Payne, 2014 BCPC 361 [Payne].

23.  Jarvis trial, supra note 3; Jarvis appeal, supra note 4; Jarvis SCC, supra note 6.

24.  Payne, supra note 22. See also R v Rocha, 2012 ABPC 24 [Rocha].
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monitor and record women and/or girls in parks and at beaches,” in washrooms,*®
and in bedrooms,?’ to take “up-skirt” photos of women in public places,?® and to
record sexual assaults.” In five cases, surreptitiously taken sexually explicit images
were distributed to the victim’s friends and family via the Internet.>* Sentences for
these offences ranged from conditional discharges®' to four years of imprisonment.*>

The case law interpreting the meaning of the phrase “circumstances that give rise
to a reasonable expectation of privacy” in section 162(1) prior to the SCC’s decision
in Jarvis raised three controversial issues: (1) the relevance of section 8 Charter
jurisprudence to the interpretation of this phrase; (2) whether such an expectation
can arise in a public place; and (3) whether proof of such an expectation is affected
by whether the complainant could be said to have “exposed” herself to the risk of
surreptitious recording thereby employing a form of risk analysis that will be dis-
cussed further below.

In R v Lebenfish, the Ontario Court of Justice found that the complainant had no
reasonable expectation of privacy against being non-consensually photographed by
a stranger while she was sunbathing at a public nudist beach.* In so doing, the court
declined to apply the SCC’s conclusions in R v Wong under section 8 of the Charter
that “there exists a crucial distinction between exposing ourselves to the risk that
others will overhear our words, and the much more pernicious risk that a permanent
electronic recording will be made of our words at the sole discretion of the state.”*
On the basis that the reasoning in Wong was “clearly directed” towards alleged
infringements by the state, the court found that this reasoning was not applicable to
the determination of expectations of privacy between non-state actors, particularly
in settings where “the open use of recording devices was relatively ubiquitous.”’
Thus, it held that in voyeurism cases “privacy is not approached as a constitutional

25. Berry, supra note 21. See also R v Rudiger, 2011 BCSC 1397 [Rudiger]; R v Taylor,
2015 ONCIJ 449 [Taylor].

26. Berry, supra note 21; Bosomworth, supra note 22; Laskaris, supra note 22; Payne,
supra note 22. See also R v RHC, 2010 BCPC 475 [RHC]; R v Grice, 2008 ONCJ 476;
R v Muggridge, 2015 CanLII 10931 (NL PC).

27. See R v Cassels, 2013 MBPC 47.

28.  Rocha, supranote 24. See also R v Coucke, (June 24,2011) Edmonton No 090658113P1
(ABPC); R ¢ Pierre, 2015 QCCQ 4512.

29. See R v Truong, 2013 ABCA 373.

30. See R v DeSilva, 2011 ONCJ 133; LSJPA — 1715, 2017 QCCA 1143; R v McFarlane,
2018 MBCA 48; R v R(T), 2011 ONCJ 905; R v Trinchi, 2016 ONSC 6585.

31. RHC, supra note 26. See also R v Pan, 2012 ABPC 203.

32. See R v Schledermann, 2014 ONSC 674 (accused received a four-year sentence con-
current on all counts, including one for voyeurism.)

33. R v Lebenfish, 2014 ONCIJ 130 [Lebenfish].

34. Ibid, citing R v Wong, [1990] 3 SCR 36 at para 38.

35. Ibid.
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guarantee against which to measure the gravity of state misconduct but, rather, as a
normative concept the margins of which are determined by a number of situational
factors.”*

The Supreme Court of British Columbia in R v Rudiger shared the concern that
“s. 8 jurisprudence should be treated with considerable caution” when interpreting
“reasonable expectation of privacy” in section 162.>” However, it accepted that “s.
8 jurisprudence has ... developed certain overarching considerations which are rel-
evant” to the interpretation.’® These considerations included that privacy is protean,
that determining whether a reasonable expectation of privacy exists depends upon
assessing the totality of the circumstances, that privacy is normative and not descrip-
tive, and that privacy “protects people and not places.”’ Applying these consider-
ations, the court held that the child complainants who were playing in a park were in
circumstances giving rise to a reasonable expectation of privacy when the defendant,
who was hidden in a nearby van, surreptitiously recorded images of them.

Although the Lebenfish court both rejected the application of section 8 analysis
and found that no reasonable expectation of privacy arose in the circumstances of
that case, it nevertheless expressly left open the possibility that privacy “may be
affected in public as well as in private settings.”*” The courts in Rudiger*' and R v
Taylor* went further to find that being in a public park did not negate the reason-
ableness of the complainants’ expectations of privacy against being recorded. In
reaching that conclusion, the Rudiger court expressly adopted the logic of the sec-
tion 8 Charter analysis in Wong, finding that “[t]he use of electronic eavesdropping
equipment fundamentally alters and impinges on the expectation of privacy that one
would otherwise have[,]”** regardless of whether one is in a “private” or a “public”
location. In so finding, the court pointed to the “ability, made possible through use
of technology, to not only see or hear more acutely but to create a recording and to
capture and preserve an image or communication” as a relevant consideration high-
lighted in Wong.*

The court in Taylor reached a similar conclusion with respect to women com-
plainants whose “private areas” were non-consensually recorded through the use of
a zoom lens while they were sunbathing at a public beach.* Without expressly citing
Wong, the court reasoned:

36. Ibid at para 18.

37. Rudiger, supra note 25 at para 82.
38. Ibid at para 88.

39. Ibid at para 89.

40. Lebenfish, supra note 33 at para 37.
41. Rudiger, supra note 25 at para 107.
42. Taylor, supra note 25 at para 32.
43. Rudiger, supra note 25 at para 95.
44.  Ibid at 98.

45. Taylor, supra note 25 at para 31.
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In my view, it is entirely reasonable to expect that, while wearing a bathing
suit on a public beach, you will be seen, maybe ogled and possibly find your
way into a photograph. It is equally reasonable to expect that close-ups of
your private areas will not be captured as a permanent record for the photog-
rapher, and potentially millions of others on-line. I agree with the sentiment
in Rudiger: Technology changes everything.*°

In their results, Lebenfish and, to a lesser extent, Rudiger and Taylor all employ
a risk analysis that is arguably inconsistent with the SCC’s prior section 8§ analysis
in R v Tessling.*’ In finding that expectations of privacy are to be determined nor-
matively and not descriptively, the SCC in Tessling expressly rejected the argument
that our expectations of privacy are necessarily diminished by the growing prev-
alence of surveillance technologies.*® The findings in the Lebenfish, Rudiger, and
Taylor voyeurism decisions contradict this logic by suggesting that, given the prev-
alence of photography in public spaces like parks and beaches, just being present in
those places implies acceptance of the risk of being photographed. The only caveat
that the Rudiger and Taylor courts place on that analysis is that we do not assume
the risk of zoom photography focused on our “private areas.” Thus, the relevance of
section 8 Charter jurisprudence, the possibility of holding a reasonable expectation
of privacy in a public place, and the applicability of risk analysis to the interpreta-
tion of section 162 were all live issues in the voyeurism jurisprudence prior to the
SCC’s decision in Jarvis.

Jarvis

Trial and Appellate Decisions

In Jarvis, a teacher took surreptitious photographs of female students’ breasts with a
pencam while they were at school.*’ Placing particular reliance on the SCC’s privacy
analysis in Tessl/ing, Justice Andrew J. Goodman concluded at trial that the young
women targeted by their teacher could reasonably expect that “close-ups of female
students’ cleavage or breasts will not be captured by a pen camera as a permanent
record.” In so doing, he meaningfully distinguished between recognition of the
risk of fleeting images being recorded and the recording of more focused, invasive,

46. Ibid at para 32.

47. Tessling, supra note 11.

48. Ibid at para 42.

49. Bailey & Mathen, supra note 19. This subpart relies on this prior working paper.
50. Jarvis trial, supra note 3 at para 46.
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and enduring images that very specifically undermine the target’s bodily and sexual
integrity. However, Goodman J acquitted Jarvis because he was not satisfied beyond
a reasonable doubt that the recordings were made for a sexual purpose.’'

In a highly problematic decision, the ONCA upheld the acquittal for different
reasons, Justice Grant Huscroft dissenting. While the ONCA majority was satis-
fied that Jarvis had a sexual purpose, it found the complainants had not been in
circumstances giving rise to a reasonable expectation of privacy when the record-
ings were made.’> Eschewing the multi-factored approaches taken in cases like
Rudiger, Lebenfish, and Taylor, the ONCA majority relied primarily on an Oxford
English Dictionary’s definition of “privacy,” which is focused on “a person’s loca-
tion.”*® This led the ONCA majority to articulate this general rule about privacy in
public places:

[In order to give the requirement of “circumstances that give rise to a rea-
sonable expectation of privacy” any effect where the person being surrep-
titiously videoed is not naked or doing a private sexual or toileting act, the
person must be in circumstances, including type of place, where they expect
privacy ... If a person is in a public place, fully clothed and not engaged in
toileting or sexual activity, they will normally not be in circumstances that
give rise to a reasonable expectation of privacy.**

In so doing, the ONCA majority afforded targets of voyeurism a thin loca-
tion-based privacy right that contrasts sharply with robust, contextual privacy rights
established for targets of state intrusions under section 8 of the Charter. Given
that women and girls comprise the vast majority of voyeurism targets, while men
comprise the vast majority of those charged with voyeurism offences,” the ONCA
majority’s approach has gender-based equality implications. The majority went on to
exacerbate their decision’s negative effect on equality by at least implicitly adopting
a risk-based analysis.

The ONCA majority conceded that “up-skirt” photographs would be an
exception to their general rule against the possibility of reasonably expecting
privacy in public, presumably because what is under a skirt is intended to be
hidden from public view.’® However, its inflexible and narrow interpretation of
“privacy” in the context of voyeurism suggested that those parts of women’s and
girls’ bodies that are visible in public are fair game for harassing photographers,
like those who take photographs of women’s and girls’ buttocks and breasts in

51. Ibid at para 77.

52.  Jarvis appeal, supra note 4 at para 110.

53. Ibid at para 94.

54. Ibid at para 108.

55. Aikenhead, “Non-Consensual Disclosure”, supra note 10 at 122-25.
56. Jarvis appeal, supra note 4 at para 96.
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the street and post them on social media.>’ Thus, in addition to rejecting the rel-
evance of the section 8 jurisprudence, and dramatically narrowing the scope for
privacy expectations in “public” spaces, the ONCA majority implicitly adopted
a risk analysis by suggesting that women’s and girls’ privacy in public depends
upon the degree to which they conceal their bodies in order to avoid the risk of
being recorded.

SCC's Decision

The SCC unanimously allowed the Crown’s appeal, issued a conviction, and
remanded the matter for sentencing. Chief Justice Richard Wagner wrote the
majority reasons for six judges, while Justice Malcolm Rowe wrote concurring
reasons for three judges. The majority reasons, much like those in Rudiger, accept
that broad principles from the section 8 jurisprudence are relevant to interpreting
section 162 and that expectations of privacy can and do arise in otherwise “pub-
lic” spaces, and they reject application of the sort of risk analysis employed by
the ONCA majority. In contrast, the concurring reasons reject the applicability
of principles from the section 8 jurisprudence, embrace the possibility of privacy
expectations arising in “public” spaces, and do not expressly address the applica-
bility of a risk analysis.

Majority Reasons per Wagner CJ

The majority reasons conclude that whether a complainant was in “circumstances
that give rise to a reasonable expectation of privacy” for the purposes of section
162 depends upon them being in “circumstances in which a person would reason-
ably expect not to be the subject of the type of observation or recording that in fact
occurred.”® This determination is to be made based on the “entire context in which
the observation or recording took place,”” having regard for a number of consider-
ations that “in any given case” may include items from the following list, which the
majority specifically noted is not exhaustive:

57. See Canadian Press, “Jeffrey Robert Williamson Arrested for Canada Creep Twitter
Account”, Huffington Post (15 June 2017) <http://www.huffingtonpost.ca/2017/06/15/
canada-creep-twitter-arrest n 17121540.html>. In 2017, Calgary Police charged Jef-
frey Robert Williamson with multiple counts of voyeurism in relation to five years’
worth of images he had captured of women in the street, many of which were posted to
his now-suspended Twitter account “Canada Creep.”

58. Jarvis SCC, supra note 6 at para 5.

59. Ibid.

60. Ibid.
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(i) location of the recording or observation;
(i) the nature of the impugned conduct (ie whether an observation or a
recording);
(iii) awareness or consent of the person recorded or observed;
(iv) manner of observation or recording;
(v) content of the observation or recording;
(vi) any rules, regulations, and policies governing the observation or recording
in question;
(vii) the relationship between the parties;
(viii) the purpose of the recording or observation; and
(ix) certain personal attributes of the person recorded or observed that are rel-
evant to their ability to limit access to themselves and the spaces that they
occupy (e.g. because they are a young person).®!

The majority’s list of factors goes beyond implicitly embedding principles from
the section 8 case law to explicitly determining that numerous section 8 principles
are relevant to interpreting a voyeurism complainant’s expectations of privacy. The
majority reasons acknowledge that the section 8 case law has developed in the con-
text of individuals’ rights vis-a-vis the state. However, they determine that the princi-
ples developed in that context can also inform interpretation of privacy expectations
between individuals since section 8 is about “shared ideals” relating to privacy “as
well as our everyday experiences” and “ordinary perceptions” of privacy.®*

The majority reasons highlight several section 8 principles relevant to determin-
ing a complainant’s expectation of privacy under section 162. First, they empha-
size that a contextual assessment based on the totality of the circumstances must be
undertaken (which the majority finds also accords with “ordinary understanding”).®
Second, they confirm that expectations of privacy are not confined to private places,
stating that privacy is not an “all-or-nothing” concept, meaning that expectations of
privacy can and do arise in otherwise public places and that those expectations can
be affected by evolving technologies that expand opportunities for intrusion.®* Third,
they reiterate from the section 8 case law that reasonable expectations of privacy
include “a number of related privacy interests,” including territorial, personal (our
bodies and “visual access to our bodies™), and informational.** Fourth, they confirm
that just as an accused’s ““reasonable expectation of privacy’ is a normative rather
than a descriptive standard,” so is a complainant’s under section 162.% In so doing,

61. Ibid at para 29.

62. Ibid at paras 57-59.
63. Ibid at para 60.

64. Ibid at para 61.

65. Ibid at para 64-66.
66. Ibid at para 68.
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they reject the adoption of a risk analysis, finding that determining whether a section
162 complainant can reasonably expect privacy cannot be decided on the basis of
whether she puts herself at risk of intrusion or simply because of the proliferation of
increasingly intrusive recording technologies.®’

By adopting this approach, the majority reasons bring the privacy rights of voyeur-
ism targets much more closely in line with the privacy rights guaranteed under sec-
tion 8 of the Charter, which was the exact approach rejected by the ONCA majority.
While drawing primarily from rights-based assessments of privacy in prior section 8
jurisprudence, however, the majority reasons do not explicitly discuss their relevance
to, or impact on, gender equality (given that girls and women are disproportionately
likely to be targeted by voyeurism). Nor do they suggest that their approach is in any
way motivated by such considerations or by related feminist theory or jurisprudence.

Concurring Reasons per Rowe J

The concurring reasons written by Rowe J depart from those of the majority in two
material ways. First, they reject the majority’s adoption of section 8§ principles for
interpreting section 162.° Rowe J provides a number of reasons for this rejection,
including that Charter rights are to be interpreted according to a living tree approach,
whereas interpreting criminal statutes in this way creates open-ended offences that
fail to fairly notify citizens of the threshold at which they will be considered to have
violated the criminal law.*” The concurring reasons also find that section 8 is about
protecting the right of private individuals against unreasonable intrusion by the state,
whereas section 162 asks whether

an ordinary citizen ... encroached upon the reasonable expectation of pri-
vacy of the subject of the observation, another ordinary citizen. The power
imbalance of the police as agents of the state vis-a-vis a citizen that is at the
heart of the preoccupations under s. 8 ... is not present under s. 162(1).”

Further, the concurring reasons find that section 8 affords protection to a broader
range of privacy (territorial, personal, informational), whereas section 162 only
covers “protection of one’s physical image, a subcategory of personal privacy.””'
Finally, the concurring justices note that, in any event, one should only resort to the
Charter in interpreting legislation in the event of a genuine ambiguity, which they
find does not exist in section 162.7

67. Ibid.

68. Ibid at paras 98—106.
69. Ibid at para 96.

70. Ibid at para 101.

71.  Ibid at para 102.

72. Ibid at paras 104-05.
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Second, the concurring reasons reject the majority’s open-ended, multi-factored,
contextual approach for assessing reasonable expectations of privacy. They note that
four of the nine considerations listed by the majority are required by the statute and
find that the remaining five are relevant to sentence, not to conviction or acquittal.”
In addition to the fact that the majority’s “relationship of trust” factor is not spe-
cifically provided for in section 162(1), the concurring justices emphasize that the
provision applies just as much to strangers as it does to people in relationships.”
Instead of the majority’s approach, they adopt a two-part test focused on whether:

(i) the surreptitious observation or recording in issue diminished the target’s
ability to maintain control over their image; and, if so,

(i) whether this type of observation or recording infringed the sexual integrity
of the subject.”

With respect to the first factor, the concurring reasons state that privacy is
infringed “when that which is unknown/unobserved becomes known/observed with-
out the person having put this information forward,”’® noting that they “provide a
framework inclusive of location as well as personal dignity,”’” identifying a privacy
interest that individuals retain “even when in a public place.

With respect to the second factor, the concurring reasons state that, like other sex-
ual offences, voyeurism is concerned with observations or recordings that are “sexual
in nature such that [they infringe] ... the complainant’s sexual integrity.””” Whether
sexual integrity is affected is to be determined in each case based on “an objective
standard ... in light of all the circumstances.”®® They suggest that introducing an
explicit sexual integrity requirement ensures that the “sexual purpose” element of
section 162(1) is not conflated with the expectation of privacy requirement—two con-
siderations that they find should be kept distinct.®’ However, they conclude that this
requirement cannot be met unless “the subject of the observation or recording [could]
reasonably be perceived as intended to cause sexual stimulation in the observer.”™
This suggests that a complainant’s sexual integrity cannot be violated unless the
perpetrator had a sexual purpose. Like the majority reasons, the concurring reasons
do not expressly indicate that their interpretation of privacy in the context of the

9578

73. 1bid at paras 108—09.
74. Ibid at para 110.
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voyeurism offence is directly motivated by equality considerations per se. However,
they do cite the feminist scholarship of Elaine Craig that focuses on the sexual integ-
rity approach to sexual violence. Interestingly, for reasons discussed below, although
not explicitly referring to feminist theory and jurisprudence, the majority reasons
seem more consistent in substance with understandings of substantive equality in
existing feminist theory and jurisprudence than do the concurring reasons.

Jarvis through the Lens of Feminist Theory and Jurisprudence

One might well conclude that in Jarvis the SCC missed an important opportunity to
address the equality issues arising from the gendered nature of sexual violence, in
general, and voyeurism, in particular.®® Indeed, the Court’s decisions not to explic-
itly refer to the gendered nature of the crime of voyeurism, not to mention equality at
all, and not to engage with feminist theory (with one exception in the concurring rea-
sons) leave the burden of demonstrating the connections between privacy and equal-
ity firmly on the shoulders of those targeted by sexual violence in future cases. While
certainly not unique, this lack of explicit reference to, and engagement with, these
issues contrasts sharply with some of the SCC’s prior judgments, where rights to pri-
vacy and equality were at issue in the context of sexual violence.* In M (4) v Ryan,
for example, the Court explicitly recognized that the equality rights of sexual assault
complainants, “often women,” had to be expressly taken into account in properly
formulating the test for disclosure of counselling records in civil litigation.®> Other
criminal law judgments of the SCC also expressly incorporated equality into the
assessment of the procedure for disclosure of third-party records in sexual assault
cases.® Granted, the legislative history and wording of the voyeurism provision is

83. Aikenhead “Reasonable Expectation”, supra note 12.

84. For prior feminist analyses of this phenomenon, see e.g. Mary Eberts & Kim Staunton,
“The Disappearance of the Four Equality Rights and Systemic Discrimination from
Canadian Equality Jurisprudence” (2018) 38:1 National Journal of Constitutional Law
89 at 115; Rosemary Cairns Way, “Incorporating Equality into the Substantive Criminal
Law: Inevitable or Impossible?” (2005) 4:2 Journal of Law and Equality 203 [Cairns
Way, “Incorporating Equality”’]; Rosemary Cairns Way, “Attending to Equality: Crim-
inal Law, the Charter and Competitive Truths” (2012) 57 Supreme Court Law Review
39 [Cairns Way, “Attending to Equality”]; R v Kokopenace, 2015 SCC 28 (Factum
of the Interveners David Asper Centre for Constitutional Rights and Women’s Legal
Education and Action Fund) <https://www.scc-csc.ca/WebDocuments-Documents-
Web/35475/FM050 Intervener David-Asper-Centre-for-Constitutional-Rights-and-
Women's-Legal-Education-and-Action-Fund,-Inc.-(LEAF).pdf>.

85. M (4) v Ryan, [1997] 1 SCR 157 at para 30 [Ryan].

86. Seee.g. Rv Mills, [1999] 3 SCR 668 at para 61; R v O ’Connor, [1995] 4 SCR 411 at
para 128 (dissent).



210 Bailey CJWL/RFD

distinct from that relating to the disclosure of third-party records in that the former
includes no explicit reference to “equality,” while the latter does. However, it is
notable that Parliament focused on protecting children and other vulnerable persons
through the voyeurism provision,®” wording that at least implicitly triggers equal-
ity concerns related to gender and age, given the disproportionate targeting of girls
and women.

Notwithstanding the lack of explicit recognition of these issues in the majority
reasons and the perhaps minimal allusion to them in the concurring reasons, various
aspects of the SCC’s reasons in Jarvis share common ground with at least three sem-
inal ideas from feminist theory and jurisprudence.

Public versus Private Exercises of De-liberation

The SCC majority reasons in Jarvis adopt a precedent-setting approach to stat-
utory interpretation by explicitly accepting that the interpretation of privacy
derived from Charter jurisprudence is also applicable in interpreting privacy
rights between private individuals. Wagner CJ acknowledges the concurring jus-
tices’ point that section 8 jurisprudence developed in the context of the rights of
the individual against the state, while the privacy rights at issue in section 162(1)
relate to individuals’ privacy expectations against other individuals.®® However,
he concludes:

[T]he s. 8 case law contemplates that individuals may have reasonable ex-
pectations of privacy against other private individuals and that these expec-
tations may be informed by some of the same circumstances that inform
expectations of privacy in relation to state agents. This lends support to the
view that the jurisprudence on s. 8 of the Charter may be useful in resolving
the question raised in the case at bar.®’

The majority reasons further emphasize that the interpretation of privacy under
section § is not “unmoored from our ordinary perceptions of when privacy can be
expected,”® rather it is “informed by our fundamental shared ideals about privacy
as well as our everyday experiences.”®' The concurring reasons depart from this
analysis, finding that section 8 is concerned with the “power imbalance of the police
as agents of the state vis-a-vis a citizen™* and is aimed at preventing “abuse of state

87. Department of Justice, supra note 14.
88. Jarvis SCC, supra note 6 at para 58.

89. Ibid.
90. Ibid at para 59.
91. Ibid.

92. Ibid at para 101.
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authority,” which the concurring justices found is not at issue in privacy expectations
between individuals.”

This cleavage between the majority and concurring reasons implicitly revives
an issue of particular focus in radical feminist legal theory: the de-liberating effects
of non-state-based power and their relationship to state-based power. To be sure,
state-based power can be and is exercised in ways that reflect and reinforce girls’
and women’s inequality (especially those affected by multiple axes of subordina-
tion such as colonialism, racism, homophobia, and transphobia). For example, as
feminist researchers and activists have powerfully demonstrated, North American
colonizers have weaponized sexual violence as a means to assert “[s]ymbolic and
literal control over [Indigenous women’s] bodies” in the war against Indigenous
nations.”* Male sexual violence against women has also been recognized on the
international stage as a weapon of war, as part of state policy for conquering the
“other.”® State-backed and perpetrated acts of de-liberation are therefore primary
concerns of feminism. However, the state has by no means cornered the market on
the de-liberation of women and girls.

Some feminist theory argues that the same social structures of subordination that
undergird state-based sources of de-liberation for girls and women (for example,
sexism, racism, colonialism) are also reflected in non-state-based ones.”® Under
this analysis, for example, male sexual violence can be understood as a “method of
social control over women’®’ and as both a reflection of, and a way of, maintaining

93. Ibid.

94. “Dangerousintersections”,/ncite!,<https://incite-national.org/dangerous-intersections/>.
See also Pamela Palmater, “Shining Light on the Dark Places: Addressing Police Racism
and Sexualized Violence against Indigenous Women and Girls in the National Inquiry”
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Racial Violence and Spatialized Justice: The Murder of Pamela George” (2000) 15:2
Canadian Journal of Law and Society 91.

95. See Doris Buss, “Rethinking ‘Rape as a Weapon of War’” (2009) 17:2 Feminist Legal
Studies 145 (analysis of the complexities of understanding “rape as a weapon of war”
in the context of international tribunals).

96. See Susan Brownmiller, Against Our Will: Men, Women and Rape (New York: Simon
& Shuster, 1975) at 13—14; Catharine MacKinnon, Toward a Feminist Theory of the
State (Boston: Harvard University Press, 1991) at 172; Kimberle Crenshaw, “Demar-
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Activism (Ottawa: University of Ottawa Press, 2012) 23 at 33.
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women’s and girls’ subordination and inequality “through rape and the fear of rape.”®

Further, the intersectional sources and effects of sexual violence as a form of social
control are evident in higher rates of victimization associated with Indigeneity,”
racialization,'® disability,'”' and membership in the lesbian, gay, bisexual, transgen-
der, and queer community.'*

Finally, feminists such as Catharine MacKinnon have also argued that it is not
just exercises of state or non-state power that can de-liberate; so too can decisions
not to exercise state power and therefore to maintain the status quo of privately
imposed subordination of women and girls.'® Seen in this way, when law and public
policy ignore the impact of non-state-based structures of power, they become com-
plicit in privately imposed subordination, either by bringing state authorized use of
force to reinforce private domination or by simply failing to bring state authorized
use of force to intervene on privately imposed domination.'” In the latter case, as
MacKinnon puts it, “those who have freedoms like equality, liberty, privacy and
speech socially keep them legally, free of governmental intrusion. No one who does
not already have them socially is granted them legally.”'*

Equality for all women and girls, however, cannot simplistically be achieved
through state action (for example, criminalization of sexual violence). While many
privileged white women may understand state intervention as an important tool for
defusing the de-liberating impacts of male sexual violence—for example, the reali-
ties for women subordinated by racism, colonialism, transphobia and other sources
of oppression is much more complicated. More likely to be violated, prosecuted, and
jailed, yet, at the same time, have violence against them ignored by legal authorities
and/or perpetrated by those authorities, racialized, Indigenous, and trans-women are
rightfully much less trusting of state intervention.'° As such, as INCITE! notes,

98. Sheehy, supra note 80 at 33.

99. See Tina Hotton Mahony, Joanna Jacob & Heather Hobson, “Women and the Criminal
Justice System” in Statistics Canada, Women in Canada: A Gender-Based Statistical
Report, Tth ed, Catalogue No 89-503-X (Ottawa: Statistics Canada, 6 June 2017) at
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“strategies designed to combat violence within communities (sexual/domestic vio-
lence) must be linked to strategies that combat violence directed against communi-
ties (i.e. police brutality, prisons, racism, economic exploitation, etc.).”'"’

While the insights of intersectionality necessitate nuanced and thoughtful
approaches to state and non-state-based sources of de-liberation of women and girls,
feminist theory has nevertheless highlighted the importance of being attuned to both
sources of de-liberation. With some exceptions,'® Canadian sexual violence juris-
prudence has traditionally been much more attuned to the de-liberating impact of
state action on men than on the de-liberating effects of men’s sexual violence on
women and girls.'” Apart from some notable examples discussed below, and not-
withstanding considerable work by feminist scholars and activists on the issue of
sexual violence, ' this has meant very little attention to, or development of, women’s
and girls’ privacy rights within criminal jurisprudence. The general trend towards
prioritizing acts of state de-liberation over acts of non-state-based de-liberation is
reflected in Jarvis in the concurring justices’ rejection of section 8 jurisprudence as a
basis for understanding complainants’ rights to privacy in the context of the sexually
violent act of voyeurism.

From this perspective, the majority reasons might be understood as taking an
important step towards an equality-enhancing conception of privacy rights by
importing principles from the section 8 jurisprudence into the interpretation of the
voyeurism provision. Without saying so, perhaps the majority reasons also implicitly
recognize broader systemic power imbalances that inform individual acts of sexual
violence, even as the concurring reasons seem to isolate power imbalances as arising
only in situations involving the individual and the state.
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Contextuality and Relationality

Both the SCC majority and concurring reasons reject the public/private dichotomy
that strongly informed the ONCA majority’s general rule against the possibility of
privacy expectations in public places. In so doing, the SCC majority reasons and, to
a lesser extent, the concurring reasons engage concepts of contextuality and relation-
ality prominent in feminist and critical race theory.!"' By adopting an open-ended,
multi-factor ‘totality of the circumstances’ approach to determining whether a voy-
eurism complainant could be said to have reasonably expected privacy, the SCC
majority reasons implicitly embrace some of the central methods of feminist and other
anti-oppression theory. First, the majority reasons move beyond overly simplistic
either/or analysis based on abstract ideals towards developing “pragmatic responses
to concrete dilemmas,” in part by explicitly taking into account contextual factors.''?
Feminist legal and critical race theorists have long argued that paying attention to
the particular context is central to the quest for substantively equal justice.'”® In this
regard, the insights of intersectional feminist scholarship have been essential.''
Conscious engagement with context helps to reveal aspects of legal issues that tradi-
tional methods obscure,''” in large part because taking into account factors affecting
the lived realities of others is explicitly incorporated into the analysis.""®

In Canada, taking a contextual approach to judging is perhaps most closely asso-
ciated with the judicial interpretation of the Charter and, especially, with the work of
self-described “moderate feminist” and former SCC Justice Bertha Wilson.''” Scholars
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rary Proceedings” (1993) 61:6 George Washington Law Review 1754 (especially the
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have traced the growth of contextual analysis in Canadian judicial decision-making
to Wilson J’s consistent interpretation of the law within its social, political, and eco-
nomic contexts and its connection in her reasoning to equality.''® Wilson J’s taking
context into account has meant adding more voices to legal analysis (even, or per-
haps especially when, she wrote in dissent), with positive equality effects for women
and other marginalized groups in a number of areas, including sexual assault law,'"”
freedom of religion,'*” employment law,'?! and family law.'** Keeping this history in
mind, the adoption by the Jarvis majority reasons of a contextual approach to privacy
could also be understood as part of a feminist lineage in Canadian judging.

Further, the majority’s inclusion of the relationship between the perpetrator and
the target and whether the target has consented as factors relevant to determining
expectations of privacy infuse relationality into the equation. This is another tech-
nique associated with feminist and critical race and critical Indigenous scholarship
that, among other things, unpacks the impact of relationships of power within com-
munities on perceptions of the world'** and on our responsibilities towards others
generally'* as well as on understandings of privacy specifically.'® In so doing, it
offers the opportunity to better reflect upon the ways in which one’s own situation
and relationship to others shapes one’s perception of the world and to recognize this
perception for what it is—one perspective—which may not be shared by those dif-
ferently located within existing configurations of power relationships.

The contextual approach also allows for movement away from more traditional
dichotomized thinking about privacy that conflated being in public with having no
reasonable expectation of privacy. Instead, the contextual approach recognizes that
multiple factors create a much more complex reality than the on/off, public/private
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simplification that is evident in the ONCA majority reasons in Jarvis.'*® Helen
Nissenbaum, for example, has argued for an understanding of privacy grounded in
contextual integrity, an approach that takes into account sometimes complex inter-
actions between myriad factors such as human relationships, spatial location, and
social norms.'?” This more complex understanding of privacy also goes some way
towards addressing concerns such as those of Catharine MacKinnon,'*® who argues
that the public/private dichotomy works to the detriment of women’s equality by
sheltering male violence against women from public scrutiny.'?

Finally, it is worth noting the choice of pronouns in the Jarvis majority reasons.
The majority’s decision to exclusively use the pronoun “she” to refer to those tar-
geted by voyeurism might well be read as a nod to the contextual reality of the gen-
dered nature of sexual violence, in general, and of voyeurism, in particular. Without
saying so explicitly, perhaps this word choice can be taken as an implicit recognition
of the equality issues at stake. The concurring reasons in Jarvis explicitly reject the
majority’s adoption of a contextual approach to interpreting the targets’ expecta-
tions of privacy in the voyeurism provision. Nonetheless, the concurring reasons, in
fact, still take a contextual approach—albeit a much narrower one than that of the
majority (at least on its face). The test adopted in the concurring reasons purports
to focus on two factors: (1) the diminution of the complainant’s control over her
image and (2) the impact of the recording on the complainant’s sexual integrity.
That said, it is difficult to imagine how these factors could be assessed without a
relatively broad-based analysis of the surrounding context. For example, as the con-
curring reasons note, whether a target’s control over her image has been diminished
is connected to whether the impugned act was surreptitious and to the nature of the
impugned act, with a recording more negatively affecting control (due to the perma-
nence of the image) than passing observation.'*° Both factors listed in the concurring
reasons’ test are also listed in the majority reason’s explicitly contextual approach.

Similarly, whether and how the impugned act affects the target’s sexual integ-
rity demands contextual analysis. For example, as the concurring reasons note,
“[w]hether the observation or recording was sexual in nature such that it infringes the
sexual integrity of the subject should be decided on an objective standard, and con-
sidered in light of all the circumstances,” including the intent of the perpetrator.'®!

126. See Beate Rdssler, “Gender and Privacy: A Critique of the Liberal Tradition” in Beate
Réssler, ed, Privacies: Philosophical Evaluations (Stanford: Stanford University
Press, 2004) at 52-72.
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The concurring reasons, however, circumscribe this analysis in a troubling way—
by framing the inquiry as to whether the impugned act is sexual in nature as an
“objective” one, focused on determining whether “the subject of the observation or
recording [is] reasonably perceived as intended to cause sexual stimulation in the
observer.”'*> Among other things, this circumscription shifts the focus towards an
imagined sexualized male gaze, an approach that seems difficult to reconcile with
the concurring reasons’ express reliance on Elaine Craig’s sexual integrity analysis
of sexual violence.'*

Sexual Integrity and Dignity versus Risk Analysis,
Victim Blaming, and Propriety

Both the majority and concurring reasons reject shame or fault-based approaches to
assessing reasonable expectations of privacy. The majority reasons do so by adopt-
ing a normative approach to privacy (thus, rejecting a risk-based analysis), while
the concurring reasons’ departure from these approaches derives largely from their
adoption of Craig’s sexual integrity framework. In so doing, the majority reasons
implicitly, and the concurring reasons explicitly, engage with feminist scholarly
insights against victim blaming and against understandings of sexual violence as
being about sexual propriety.

The majority reasons’ adoption of a normative approach to privacy might simply
be viewed as an obvious application of long-standing privacy jurisprudence, per-
haps best and most directly exemplified in the SCC’s prior decision in Tessling.'**
The SCC'’s articulation of the normative approach in Tessling firmly reiterated the
Court’s well-established approach to grounding expectations of privacy in human
dignity and rights rather than in a risk analysis."**> From this perspective, a person’s
expectation of privacy is not to be determined according to whether they risked
exposure to a privacy violation (for example, by being in public where surveillance
technologies are increasingly prevalent) but, rather, to an aspiration to defend privacy
as a human right. That said, one might also understand the majority reasons as part
of a long-standing history of feminist scholarly analyses countering victim-blaming
narratives that traditionally figured prominently in legal and public rhetoric around
sexual violence.
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Justice Claire L’Heureux-Dubé’s dissenting reasons in R v Seaboyer'*® and her
concurring reasons in R v Ewanchuk'’ provide two of the most direct judicial dis-
sections of victim-blaming myths and stereotypes in Canadian legal history. Noting,
among other things, that having previously consented to sex is not presumptively rel-
evant to whether a woman consented to sex at a later date,'*® and that a woman’s right
to justice against sexual violence does not depend on proof of “fight[ing] her way out
of such a situation,”"*” L’Heureux-Dub¢ J forcefully rejected the shifting of blame
onto sexual assault complainants. The rejection of victim blaming in sexual violence
is also a long-standing feature of feminist scholarship by authors such as Lise Gotell
and Anita Allen,'*° both of whom have argued that women’s rights against sexual vio-
lation should not depend on the degree to which they cover or cloister themselves.'*!
Considered within this rich body of work and the jurisprudence penned by L’Heureux-
Dubé J, the adoption in the Jarvis majority reasons of a normative approach to privacy
in the context of voyeurism can also be read as a feminist rejection of victim blaming
in the context of sexual violence, all without ever explicitly saying so.

In contrast with the majority reasons, the Jarvis concurring reasons explicitly
adopt Elaine Craig’s feminist approach to sexual offences in concluding that voy-
eurism, like other sexual offences, should be understood as a violation of sexual
integrity and not as sexual impropriety.'*> Foundational to Craig’s sexual integri-
ty-based approach is an analysis of the relationship between sex and law that is nei-
ther solely focused on “good sex” (therefore, ignoring rape and sexual violence) nor
on “bad sex” (therefore, ignoring positive sexual self-esteem and pleasure).'* As
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ing” (2015) 15:2 Feminist Media Studies 353; Christine Boyle, Sexual Assault (To-
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the concurring reasons note, Craig argues that the interpretation of sexual offences
should not focus on the propriety or impropriety of sex or sexual acts, on the carnal
lust of perpetrators, nor on the chastity and bodily integrity of the target per se.
Instead, interpretation should focus on factors associated with sexual integrity, such
as trust, humiliation, and exploitation.'* In expressly adopting Craig’s approach, the
concurring reasons arguably share certain common ground with other equality-seek-
ing feminist scholarship such as that of Gotell and Allen, which aimed at understand-
ings of sexual violence that focus on the responsibilities of the perpetrator instead of
blaming the victim for bringing violence upon herself by, for example, dressing or
behaving in a certain way.'*’

That said, the concurring reasons’ consistency with equality-seeking feminist
analyses is at best ambivalent. On the one hand, they arguably implicitly adopt at
least a partially contextual analysis and purport to employ a sexual integrity approach
to voyeurism. On the other hand, however, as noted above, they revert to a sex-
ual purpose analysis focused on “sexual stimulation” that assesses sexual violence
through the lens of a perpetrator-centric understanding of sex, and not according to
its impact on the sexual integrity of the target as she understands it.

Conclusion

The SCC’s reasons in Jarvis, particularly the majority reasons, resolved, in an argu-
ably equality-affirming way that is consistent with prior feminist theory and jurispru-
dence, three contentious issues from prior voyeurism jurisprudence: (1) the relevance
of section 8 Charter jurisprudence; (2) the protection of privacy in public; and (3) the
applicability of risk analysis. Without ever explicitly referring to equality or to exist-
ing feminist theory and jurisprudence (with one exception in the concurring reasons),
these three aspects of the SCC’s reasons implicitly mirror three equality-enhancing
strands from feminist scholarship and jurisprudence: (1) the importance of address-
ing de-liberating conduct of private actors; (2) contextual and relational approaches
to judicial interpretation; and (3) the replacement of victim-blaming, risk-based, and
sexual propriety accounts of sexual violence with analysis grounded in sexual integ-
rity and dignity. As a result, the Jarvis reasons could be categorized as implicitly
feminist. While this may be promising in terms of the reasons’ equality-affirming
potential, explicitly feminist reasons would have been even more so.

An explicitly feminist set of reasons would have acknowledged the gendered
nature of voyeurism, particularly its overwhelming perpetration by men against

144.  Jarvis SCC, supra note 6 at para 127, citing Craig, Troubling Sex, supra note 133 at 68.

145.  Gotell, supra note 110; Allen & Mack, supra note 110. In the context of intimate part-
ner violence, see also Isabel Grant, “Intimate Partner Criminal Harassment through a
Lens of Responsibilization” (2015) 52:2 Osgoode Hall Law Journal 552.
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women and children. They would have noted that, given the gendered power
dynamics at play, women’s and girls’ equality rights are deeply intertwined with the
interpretation of complainants’ privacy rights within the voyeurism provision. They
would have affirmed that, given the equality issues at stake, feminist equality and
privacy theory matter and show explicitly how traditional privacy theory can and
should be reconciled with those bodies of knowledge in order to advance substantive
equality for women and girls. In so doing, the reasons would have established as
legal precedent the connection between the interpretation of complainants’ privacy
in the voyeurism provision and equality for women and girls as well as acknowledg-
ing the contribution of feminist scholarship in this area. The precedent established
would have gone a long way towards relieving complainants from bearing the risk
that the equality/privacy connection and relevance of these bodies of scholarship
would have to be proven in evidence in each and every future voyeurism case.
Perhaps next time? Until then, the battle for gender equality rages on, albeit with
a boost from an arguably implicitly feminist and equality-enhancing SCC judgment

in R v Jarvis.
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