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A. OFFENCE ELEMENTS  

Assault 
 
265 (1) A person commits an assault when 
 

(a) without the consent of another person, he applies force intentionally to that other 
person, directly or indirectly; 
 
(b) he attempts or threatens, by an act or a gesture, to apply force to another person, if he 
has, or causes that other person to believe on reasonable grounds that he has, present 
ability to effect his purpose; or 
 
(c) while openly wearing or carrying a weapon or an imitation thereof, he accosts or 
impedes another person or begs. 

 
Application 
 
(2) This section applies to all forms of assault, including sexual assault, sexual assault with a 
weapon, threats to a third party or causing bodily harm and aggravated sexual assault. 
 
Consent 
 
(3) For the purposes of this section, no consent is obtained where the complainant submits or 
does not resist by reason of 

 
(a) the application of force to the complainant or to a person other than the complainant; 
 
(b) threats or fear of the application of force to the complainant or to a person other than 
the complainant; 
 
(c) fraud; or 
 
(d) the exercise of authority. 

 
Accused’s belief as to consent 
 
(4) Where an accused alleges that he believed that the complainant consented to the conduct 
that is the subject-matter of the charge, a judge, if satisfied that there is sufficient evidence and 
that, if believed by the jury, the evidence would constitute a defence, shall instruct the jury, 
when reviewing all the evidence relating to the determination of the honesty of the accused’s 
belief, to consider the presence or absence of reasonable grounds for that belief. 
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[…] 
 
 
Sexual assault 
 
271 Everyone who commits a sexual assault is guilty of 
 

(a) an indictable offence and is liable to imprisonment for a term of not more than 10 
years or, if the complainant is under the age of 16 years, to imprisonment for a term of not 
more than 14 years and to a minimum punishment of imprisonment for a term of one 
year; or 
 
(b) an offence punishable on summary conviction and is liable to imprisonment for a term 
of not more than 18 months or, if the complainant is under the age of 16 years, to 
imprisonment for a term of not more than two years less a day and to a minimum 
punishment of imprisonment for a term of six months. 
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B. SELECTED CASE LAW 

I. SUPREME COURT OF CANADA 

i. [1999] 3 SCR 759 

In [1999] 3 SCR 759 the Supreme Court of Canada held that manipulating an individual for 

sexual favours can constitute criminal extortion. Although the case involved the distribution of 

intimate images, the Supreme Court did not address whether sex carried out under threat of 

intimate image disclosure can be considered consensual. 

Mr. D pretended to be a photographer and offered to help women and girls develop modelling 

portfolios. He took nude and semi-nude photos of victims aged 15-20, and later threatened to 

release the photos if the victims did not have sex with him. In one instance, the defendant told a 

19-year-old woman that he would distribute her nude photos unless she paid him money. When 

she could not pay, he offered to give the photos back in exchange for sexual favours. He threat-

ened to publish the photos in a pornographic magazine and send them to the young woman's 

father if she did not comply with his demands. 

The defendant’s convictions on two counts of extortion and five counts of sexual assault were 

ultimately upheld, and the appeal was dismissed. 

II. ALBERTA 

i. 2013 ABQB 322 

In 2013 ABQB 322, Mr. S was charged with a number of sexual offences against his daughter 

over a period of years. In one incident, shortly before the victim turned 15, S learned that his 

daughter was sending nude photographs of herself to online contacts. S then demanded that his 

daughter send him the nude photos.  S was charged with making, possessing and accessing 

child pornography in relation to these photos. 
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At trial, S claimed that his daughter fabricated stories and set him up by placing pornographic 

images of herself on his cell phones and in his online album. He argued that she did this be-

cause he had cut off her phone use. As the Court noted, “As [the victim] had very few friends at 

school her phone was her only connection to the outside world, and she relied on it for the abil-

ity to phone, text, gain access to the internet, Hotmail, Facebook, and online friends. [She] had 

her phone with her at all times, and considered it her lifeline.”1 Photos of S’s daughter, which 

met the definition of child pornography under the Criminal Code, were found on S’s phone 

and the Court rejected his claims that he was unaware of the photos.  

S was ultimately found guilty of historic sexual assaults, making, accessing and possessing child 

pornography, but not guilty of sexual exploitation in relation to one specific incident.  The deci-

sion on sentencing for this case has not been located. 

ii. 2011 ABPC 9 

In 2011 ABPC 9, DDM was found not guilty of offences relating to his 13-year-old stepdaugh-

ter. He took photos of her in her mother’s lingerie. She sent these photos to boys in her school, 

claiming that she wanted to be popular. Noting that the victim’s cognitive difficulties posed 

problems for her ability to retain and communicate evidence, the Court found that credibility 

was a key issue. The Court noted that the victim’s credibility “must be considered in relation to 

the evidence presented. Her disclosure arose when she and her mother wanted the accused, her 

stepfather, out of their residence. Further, her evidence is in conflict with other evidence.”2 The 

Court ultimately held that the Crown did not discharge its burden of proof and accordingly 

found DDM not guilty. 

III. BRITISH COLUMBIA 

                                                

1 2013 ABQB 322 at 38. 
2 2011 ABPC 9 at 199. 
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i. 2016 BCSC 1565 

In 2016 BCSC 1565, Mr. D, a serial offender, used Facebook, Plenty of Fish, and Model May-

hem to meet women online and arrange fake modelling auditions. He pretended to represent a 

modelling agency and offered women a chance at lucrative modelling contracts if they agreed 

to participate in auditions. These auditions involved an adult component, and D used these 

meetings to coerce women into having sex with him. Witness credibility and the validity of con-

sent were both key issues at trial.  

Section 265(3)(c) of the Criminal Code establishes that there can be no consent to sexual activi-

ty when a complainant “does not resist by reason of … fraud.” The Supreme Court of Canada 

considered this provision in R v Cuerrier, and held that for fraud to vitiate consent, dishonesty 

must expose a victim to a significant risk of serious bodily harm.3 D argued at trial that consent 

to sexual activity was valid because his false claim to be a modelling agent did not expose his 

victims to serious bodily harm. He also argued that he had an honest but mistaken belief that 

two of his victims consented. 

While the Court ultimately found D guilty of five counts of sexual assault — because women 

withdrew their consent, and in some cases were unconscious during sexual activity — the Court 

rejected the Crown’s submission related to fraud. As the Court wrote, 

[…] I have found that there was no consent at all to the sexual activity, but in my 
view, where a complainant is aware of the identity, in the narrow sense discussed in 
Hutchinson, of her sexual partner, there is consent as to identity, even in the cir-
cumstances arising in this case. In order to establish fraud, it would have been in-
cumbent upon the Crown to lead evidence not only of the deception, but also of a 
substantial risk of serious harm to the complainant, which it failed to do in this case 
(emphasis added).4 

                                                

3 2016 BCSC 1565 at para 35 
4 2016 BCSC 1565 at para 79. 
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Because there was no evidence proving a “substantial risk of serious harm,” D’s false assertion 

that he was a modelling agent did not amount to fraud capable of vitiating consent. 

Defense counsel stated that while D’s conduct was immoral, it was not criminal because the 

women consented to sexual activity. The Court disagreed, and convicted D on five out of six 

counts of sexual assault. D was acquitted of sexually assaulting J, a 28-year-old single mother, 

because her testimony was found to be unreliable because she had memory problems brought 

on by drug use.  The decision as to sentence in this case has not been located. 

ii. 2013 BCPC 393 

In 2013 BCPC 393, two men drugged and sexually assaulted five women. The men also rec-

orded nude images of three women while those women were passed out. Media reports describe 

one of the offenders, Mr. L, as a filmmaker and note that L had previously produced an inde-

pendent film about date rape.  

In the reported bail decision, the Court allowed both L and his accomplice, Mr. LA, to be re-

leased on recognizance with $20,000 sureties. Judgments have not been reported with respect to 

the 15 criminal charges against both men. 

iii. 2011 BCSC 133 

In 2011 BCSC 133, R raped an underage girl while both were under the influence of crystal 

meth and cocaine. R had met his victim on Nexopia. After she reported the rape, she was taken 

by police to the hospital where she was not examined for sexual assault because she was on 

drugs. At trial, the Court stated, “I did not get the sense that [the victim] was attempting to mis-

lead the Court. It was her extensive drug use on the night in question that I find seriously un-
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dermined the reliability of her testimony relating to the issue of consent.”5 Nevertheless, R was 

ultimately found guilty of sexual interference because he failed to take reasonable steps to ascer-

tain the victim’s age.  The decision on sentencing for this case has not been located. 

 

iv. 2009 BCPC 401 

In 2009 BCPC 401, Mr. B pleaded guilty to sexual interference, obstruction of justice and sex-

ual assault against a 14-year-old girl. This case involved the social networking site Nexopia. The 

victim had a profile on Nexopia, and listed her age as 16. Mr. B was friends with the victim and 

had previously dated her sister’s friend. The victim had recently lost both of her parents and 

lived in foster care.  

Mr. B was persistent in his efforts to get the girl to have sex with him. He raped her and later 

tried to convince her to drop the charges. He also raped another 17-year-old girl while she was 

passed out. Mr. B claimed that he thought his 14-year-old victim was 16. 

Crown counsel sought 3.5 years in prison, while defence sought 2 years with 3-years probation. 

The Court noted that B had substance abuse issues and a criminal history. B was ultimately sen-

tenced to 12 months imprisonment for sexual touching and 36 months imprisonment for sexual 

assault, along with prohibitions on possession of firearms and attending places where persons 

under 16 are present, an order to provide a DNA sample, and an order to comply with the Sex-

ual Offender Information Registry Act. 

v. 2008 BSCS 250 

                                                

5 2011 BCSC 133 at 35. 
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In 2008 BCSC 250, two men sexually assaulted an 18-year-old woman after drugging her. Mr. 

S, then 19-years old, met the victim on Nexopia and chatted with her over MSN Messenger. 

After meeting her for drinks, Mr. S drove her to his apartment, sexually assaulted her with a 

friend, and filmed the encounter. Both men were convicted of sexual assault and Mr. S was also 

convicted of administering a stupefying drug.  

The key issues at trial were whether the victim consented to consuming the drug and whether 

she consented to sexual activity with the two men. The Court also considered whether she was 

so intoxicated that she lacked capacity to consent,6 and considered the credibility of her testi-

mony, including a statement given to police shortly after the assault. The Constable who took 

her initial statement at 4:15 said that she seemed impaired, was sleepy, “not cognitive and not 

verbalizing.”7 

In her initial police statement, the victim told an officer that she had been forcibly abducted by 

the two men. She did not admit that she had met S online, and the Court was troubled by this 

initial false statement. In a second statement, she misrepresented conversations she had with S 

on MSN and made assertions that she later contradicted in testimony at trial. Explaining these 

false statements, the victim told the Court:  

I didn’t tell [the officer] the truth because I was embarrassed of how someone could 
gain my trust and then do that to me. So I told [the officer] that I was walking down 
the road and that they had kidnapped me, and that wasn’t the truth. The truth was I 
met them on Nexopia. And I said that because I was embarrassed of what happened 
to me.8 

She recanted the abduction claims the next day. Assessing her evidence, the Court stated: 

                                                

6 As the Court notes, consent is involuntary due to intoxication when the complainant “could not understand the 
risks and consequences associated with the sexual activity”: 2008 BCSC 250 at para 10. With respect to GHB con-
sumption, the Court finds that there will be no consent where a complainant cannot appreciate risks or be “able to 
realise that she can refuse to participate, even if she is able to understand the sexual nature of the act”: 2008 BCSC 
250 at para 11. 
7 2008 BCSC 250 at para 139. 
8 2008 BCSC 250 at para 57. 
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[The victim] freely communicated with a stranger who contacted her out of the blue 
on the internet. She flirted with him and foolishly agreed to meet, giving him her 
first name, address and telephone number. She knew he had mentioned bringing 
alcohol and drugs and she did contemplate the possibility of a sexual encounter with 
him. When he showed up near her residence with his friend, she voluntarily got in-
to his car. It was my observation that [the victim’s] continued attempts to minimize 
her provocative and foolish behaviour stemmed from her intense embarrassment 
that she allowed herself to get into the situation in the first place. Her fear that she 
would not be believed led her down an unfortunate path of lies and inconsistent 
statements, which persisted at trial. She did, however, admit most of her lies and in-
consistencies. She was often quick to agree with counsel's suggestions in cross-
examination without giving much thought to her answers. 

Despite inconsistencies in her testimony, the Court ultimately accepted the victim’s evidence. 

S also gave statements to the police and admitted a DVD of the assault as evidence (thinking it 

would prove that the victim had consented).9 After reviewing the video footage, the Court in-

stead described the video as aggressive intercourse, stating that: 

[The victim’s] movements appeared un-coordinated and her body appeared to be 
very limp during the entire episode. She rarely spoke. It appeared that she was not 
conscious at times, or if she was, she was very unaware of her surroundings. The ac-
cused were directing all of her movements, pushing her and rolling her over. They 
did whatever they wanted to her and she did not seem to be aware of the extent of 
what they were doing, except when she felt some pain. Even then, she said little and 
it was difficult to hear her.  

S’s accomplice, Mr. T, spoke to an undercover officer while in custody, stated that the drug 

administered was “good for pussy,” and told the officer that the victim had “wanted it.” The 

Court ultimately found Mr. S and Mr. T guilty of drugging and sexually assaulting the woman.  

The decision as to sentence in this case has not been located. 

IV. MANITOBA 

                                                

9 Mr. S told police that, “she wasn't saying ‘No,’ and […] she wasn't like ... like, dead, like you know ... she was, 
like, giving head”: 2008 BCSC 250 at para 102. 
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i. 2014 MBPC 31 

In 2014 MBPC 31, 27-year-old year old Mr. A and a co-accused pleaded guilty to sexually as-

saulting an unconscious teenage girl in a schoolyard. A had been drinking with the 17-year-old 

victim before the offence. He raped her while she was unconscious. Another man, whom A did 

not know, arrived shortly after and A “took a condom from his pocket and threw it at him.” The 

men filmed the assault using A’s cell phone camera. The Court held that A’s actions showed a 

“callous disrespect for the sexual integrity of his victim” and noted that he produced a “trophy 

video which, although cinematically deficient, was in an easily reproducible format.”10 

While Crown and defence counsel submitted a joint recommendation for a 2-year sentence, the 

Court rejected this as insufficiently denunciatory. The Court noted that during the hearings, 

defence counsel filed a letter from the victim stating: 

It is very stressful, [A] is always supportive of me, he gives me the strength I need I 
believe that this Sexual Assault changed my life around for the best. I choose to start 
going to Sexual Assault Therapy, and get counselling for my addiction of Alcohol-
ism, I do believe he should be released out of this place I care about this man a lot 
even though he did do this to me but he did admit to have sex with me, I do re-
member giving my consent to him and he asked me repeatedly over and over are 
you sure, and I said yes, I am more than sure he was just worried about me just be-
cause we were both very intoxicated that night. I do know that I did get Sexually As-
saulted, and even though this happened to me I do want these two suspects to get 
back in the community, because I want to find a way to cancel these charges. I am 
100% sure about that choice that I am about to do. No more changing my mind.11 

Although A was an Indigenous man, no Gladue Report was filed at the time of sentencing, alt-

hough the Court noted that it took into account “the circumstances of this aboriginal offender”.  

The Court found that the joint sentence proposed by the Crown and defence counsel was unfit 

and imposed a sentence of 3-years-less-a-day imprisonment, with credit for pretrial custody and 

                                                

10 2014 MBPC 31 at 15. 
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3-years probation, along with several ancillary orders to provide a DNA sample, and to comply 

with the Sexual Offender Information Registry Act. 

V. ONTARIO 

i. 2015 ONSC 1708 

In 2015 ONSC 1708, an offender convicted of sexual assault appealed his conviction on the 

grounds that the Court erred in its use of text message evidence. The offender was a part-time 

photographer and the victim was an amateur model. The two met on ModelMayhem.com, 

chatted online, and later agreed to meet in person. Mr. C brought the victim wine and made 

her drink it, drove to a remote location, and sexually assaulted her in his car. At trial, C was giv-

en a 9-month conditional sentence followed by 9-months probation and ordered to comply with 

the Sexual Offender Information Registry (“SOIR”).  

On appeal, C unsuccessfully argued that he did not author the messages sent through MSN 

Messenger, and suggested that the messages could have been edited by the complainant. The 

Court dismissed his conviction appeal and his constitutional challenge to section 490.013(2.1) 

of the Criminal Code which mandated the lifetime order to comply with SOIR. 

ii. 2015 ONSC 5732 

In 2015 ONSC 5732, a male nurse, Mr. A, was convicted of sexual assault and voyeurism in 

relation to two female patients at a hospital. One woman, K, had been admitted to the hospital 

after her abusive boyfriend threw her out of a moving car. K assumed that Mr. A, the triage 

nurse, would have to photograph her injuries for a police report. A used his personal iPhone to 

take photos and videos of the victim’s body. He also touched her, flicked her nipples, and at one 

point asked her to bend over and spread her buttocks so he could check for tailbone bruising. 

After taking the photos, A asked the woman for her phone number. He later sent her text mes-

sages and told her she was “super hot.” When police seized A’s cell phone, officers discovered a 

nude photograph of another woman in the hospital. The second woman, C, had previously at-
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tempted suicide and was unconscious on a gurney when the photograph was taken. The picture 

shows that her hospital gown had been pulled down to reveal her breast.  

The Court found Mr. A's serious breach of trust an aggravating factor on sentencing. He was 

sentenced to 14-months imprisonment, followed by 3-years probation, in addition to several an-

cillary orders, including: to provide a DNA sample, to comply with the Sexual Offender Infor-

mation Registry, and a prohibition on possession of firearms. 

iii. 2014 ONSC 1472 

In 2014 ONSC 1472 a police officer, SAT, was acquitted of sexual assault, sexual exploitation 

when in position of trust or authority, breach of trust and making/possessing child pornography. 

He had met a 16-year old girl when she was stopped at a store for shoplifting. Knowing of the 

family troubles she had, he offered her a room to rent in the basement of his house, which she 

accepted. The events that formed the subject matter of the charges and the trial were alleged to 

have occurred in the months after she moved into his home. SAT allegedly sexually assaulted 

the girl while she slept, forced her to engage in sexual activity with he and his wife, and eventu-

ally took explicit photos of her alone and engaging in sexual activity with his wife. The girl indi-

cated that she had moved out after the initial sexual assault but came back to the house several 

times for a variety of reasons.  

The Court questioned the credibility of the complainant, and ultimately acquitted SAT on all 

counts. It consistently raised her troubled family history and run-ins with the law as contributing 

to her potential for misleading the court:  

To be sexually assaulted in June and remain in the residence for several more months when she 

appears to be a strong-willed person who would and could leave, raises a doubt. To return later 

when there is a hot tub, and use the hot tub with her girlfriend and the wife of the Defendant 

and the Defendant seems implausible if there had been a prior sexual assault to the extent of 

forced sexual intercourse. To provide a variety of statements about the type of camera used adds 

to the confusion…[the victim] had many contacts with Durham Regional Police when calling 
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about domestic legal circumstances and yet made no complaint about the allegations. If the al-

legations against [the defendant] occurred, one cannot imagine that she would not have made 

some complaint. The only explanation given is that she was afraid that [the complainant] would 

have the shoplifting charge reinstated. That is unbelievable.12 

 

iv. 2014 ONSC 2293  

In 2014 ONSC 2293, a 46-year-old man was charged with assaulting and sexually assaulting his 

female employee. While at work, Mr. P told the victim that he wanted to kiss her, and pulled 

her toward the back of the store by her arm (forming the basis for the assault charge). The vic-

tim took a photo of her injured wrist on a cell phone. Later, P delivered flowers to her, and 

wrote a pornographic story featuring sexual fantasies he harboured about her. On one occasion, 

P locked her in a back room with him and drunkenly tried to put his hand down her pants. P 

was convicted on both counts at trial and sentenced to 4-months imprisonment, followed by 

probation and ancillary orders.  

On appeal, P sought to introduce fresh evidence from a related civil proceeding and challenge 

his convictions. Ultimately, P’s conviction was quashed and a new trial ordered.13 

v. 2014 CanLII 33080 (ONSC) 

In 2014 CanLII 33080 (ONSC), the Court imposed a 7-year and 7-month global sentence for 

luring, child pornography, sexual interference and other offences, against 6 victims, 5 of whom 

were minors. 

                                                

12 2014 ONSC 1472 [emphasis added]. 
13 The Ontario Superior Court decision references facts which are not relevant to the trial, including, in passing, the 
fact JS had three children with two different fathers: 2014 ONSC 2293 at para 6. 
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Mr. D, a self-diagnosed hebephile and former theatre director, used various social media plat-

forms to contact, groom, and exchange sexually explicit photos and conversation with children. 

Mr. D exchanged sexually explicit instant messages and photographs with three teenage boys 

and girls. He also videotaped a former adult girlfriend during sex, without her knowledge or 

consent. His original list of charges was 29 counts long and all dealt with some area of sexual 

exploitation. He pleaded guilty for 12 of these counts and was subsequently convicted.  

vi. 2011 ONCJ 464 

In 2011 ONCJ 464, concerns two teenage boys (RO and LT) charged with sexually assaulting 

and forcibly confining two teenage girls (SS and KW). For a period of time, the four teens en-

gaged in sexually explicit conversations over social media, including text messages that indicat-

ed SS and KW were willing to have sex. The offenders made arrangements to pick up the vic-

tims and take them to RO’s home.  Both SS and KW stated that they were sexually assaulted at 

RO’s home.  A considerable number of text messages sent before, potentially during and imme-

diately after the incidents in RO’s home were filed at trial.   

The Court reviewed the text messages exchanged and found that: 

The Crown argues that the complainants were just living in a world of text talk and 
that just because they texted that they were willing to participate in sexual activity 
with the boys doesn’t mean that they actually intended to follow through. However, 
there is clear and overwhelming evidence which establishes that the two complain-
ants were not just talking about having sex. They intended and went to [RO’s] resi-
dence that night to have sex. They planned for it, dressed for it, drove to the resi-
dence, and then confirmed their continuing intention to participate in sexual activi-
ty after they entered the residence and met all three boys, including [RO’s] This is 
clear from [A’s] text “I told them I would so I will”, and her texts describing [RO’s] 
as the cutest and telling [B] that “mine is better than yours.”1 

The Court was troubled by the fact that both complainants had their cell phones on hand and 

were seemingly texting throughout their assaults. The Court wrote that, “There is no credible 

evidence to explain why the complainants did not ask for help, either from each other, or from 
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B’s mother, or from the police.”1 Having found the girls’ testimony unreliable, the Court acquit-

ted RO and LT of all charges. 

vii. 2010 ONCJ 600 

In 2010 ONCJ 600, MS pleaded guilty to 13 counts of assault, sexual assault, invitation to sexu-

al touching, possession of child pornography and producing child pornography.  Among other 

things, MS filmed himself conducting multiple assaults and sexual assaults against women and 

girls over many years, while they slept.  

After reviewing the evidence, the Court sentenced MS to 12-years imprisonment for one partic-

ularly violent count (brought down to three years because of 1:2 time spent in pre-trial custody) 

and 3-years imprisonment for the other counts to be served concurrently (brought down to3 

days because of pre-trial considerations). MS was also designated a long term offender (LTO) 

and received a 10-year LTO order with recommendations for parole conditions. 

VI. SASKATCHEWAN 

i. 2014 SKPC 156 

In 2014 SKPC 156, 19.5-year old T from New Zealand was convicted of sexually assaulting a 

13.5-year-old girl AB. T had met the victim two years prior to the assault, when the two were 

playing the online game Minecraft.  T, who was 17 at the time to the two met online, claimed 

he believed that AB was 16 years old. After being told that AB was 12 years old, he discontinued 

their online relationship, but restarted the relationship some time later, despite knowing that AB 

was only 13 or 14.  Shortly thereafter, T came to Banff and claimed to have been bullied into 

sending nude photos of AB to people at his workplace. Prior to moving back to New Zealand, 

AB’s mother asked T to stay in her home to look after her younger sons. During this time, T be-

gan to have a sexual relationship with AB, which was known to her mother. A later Social Ser-

vices investigation at AB’s home revealed the situation and led to sexual assault charges against 

T.  
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The Crown put forth that T was in a quasi-position of trust, while the defense claimed his trust 

only applied to the younger brothers. AB indicated that she was “never coerced, and does not 

see herself as a victim.” The Court found that T proceeded with sexual activity, knowing that 

AB was under age, and therefore committed sexual assault.  T was sentenced to18-months im-

prisonment, along with several ancillary orders including a prohibition on possession of firearms 

and an order to provide a DNA sample. 


