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A.  OFFENCE ELEMENTS 

Non-Consensual Distribution of Intimate Images 

s 162.1 (1) Everyone who knowingly publishes, distributes, transmits, sells, makes available or 
advertises an intimate image of a person knowing that the person depicted in the image did not 
give their consent to that conduct, or being reckless as to whether or not that person gave their 
consent to that conduct, is guilty 

(a) of an indictable offence and liable to imprisonment for a term of not more than five 
years; or 

(b) of an offence punishable on summary conviction. 

Definition of intimate image 

(2) In this section, intimate image means a visual recording of a person made by any means in-
cluding a photographic, film or video recording, 

(a) in which the person is nude, is exposing his or her genital organs or anal region or 
her breasts or is engaged in explicit sexual activity; 

(b) in respect of which, at the time of the recording, there were circumstances that gave 
rise to a reasonable expectation of privacy; and 

(c) in respect of which the person depicted retains a reasonable expectation of privacy at 
the time the offence is committed. 

Defence 

(3) No person shall be convicted of an offence under this section if the conduct that forms the 
subject-matter of the charge serves the public good and does not extend beyond what serves the 
public good. 

Question of fact and law, motives 

(4) For the purposes of subsection (3), 

(a) it is a question of law whether the conduct serves the public good and whether there 
is evidence that the conduct alleged goes beyond what serves the public good, but it is a 
question of fact whether the conduct does or does not extend beyond what serves the 
public good; and 

(b) the motives of an accused are irrelevant.  
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B. SELECTED CASE LAW 

I. BRITISH COLUMBIA 

i. 2016 BCPC 400 

In 2016 BCPC 400, Mr. P received a suspended sentence with 2-years probation after pleading 

guilty to distributing an intimate image without consent. P also pleaded guilty to breaching a 

recognizance. The Crown dropped more serious charges against P in light of his two guilty 

pleas. 

P took photos of his former girlfriend, Ms. S, while she was partially clothed. On the evening he 

committed the offence, P waited for S in her driveway late at night. They drove away together, 

and the Court wrote that, “It is unclear as to all that happened in that car, although both parties 

were later found to have some physical injuries.”1 During the altercation in the car, P used his 

phone to take blurry photographs of S’s breasts. The Court wrote that these photos “clearly 

showed [Ms. S’s] lack of consent.”2 P then sent copies of the photos to two friends, along with 

instructions to save the photos for later. 

Noting that non-consensual distribution of intimate images can cause significant emotional 

trauma, particularly when the victim is a young woman, the Court found that the paramount 

sentencing objectives are denunciation and general deterrence.3 Considering proportionality, 

the Court wrote: 

                                                

1 2016 BCPC 400 at para 5. 
2 2016 BCPC 400. 
3 2016 BCPC 400 (“there has been significant harm caused as a result of the type of behavior that gives rise to this 
offence. […] Where such conduct includes cyber-bullying, in which the victim is further tormented by the receivers 
or recipients of those images, the result has even been tragic, with young women seemingly taking their own lives as 
a result” at para 5). 
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[P’s] behavior came at a time when he was very frustrated and angered by seemingly 
mixed signals – a putting off of communication by Ms. S. without a certain end to 
the relationship. […] As his counsel rightly points out, [P’s] frustration and anger is 
no excuse for his behavior. However, I find the picture taking was a rash decision 
made in that context at that moment, rather than a well-planned action. Forwarding 
the pictures to his two friends shows some planning but nothing beyond that trans-
mission has occurred. 

[…] 

[W]hile the gravity of the offence in general is significant, the circumstances of this 
particular case are less egregious than, for example, a case involving significant 
planning and forethought and resulting in a transmission of identifiable intimate 
images widely distributed on the internet.4 

The Court also found that, because Ms. S did not submit a Victim Impact Statement, the long-

term impact of P’s offence was unclear. Other mitigating factors on sentencing included the fact 

that the offender was 22, had no criminal record, pleaded guilty, and presented good prospects 

for rehabilitation. The Court ultimately concluded that the intimate images offence warranted a 

suspended sentence, while P’s breach of a recognizance necessitated a conditional discharge 

with 1-year probation. 

II. ONTARIO 

i. 2017 ONCJ 415 

In 2017 ONCJ 415 Mr. V was convicted of non-consensual distribution of intimate images.  

After V and MS broke up, V texted an image from a surreptitious video recording of him having 

sex with Ms. MS to another man without MS’s consent, and also posted the image on Face-

book.  He also repeatedly sent messages to MS intimating that there were other similar images.  

At trial defence counsel argued, among other things, that the image did not meet the standard 

set out in the non-consensual distribution provision of the Criminal Code because that provision 
                                                

4 2016 BCPC 400 at paras 12-15. 
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applied only to images showing both nudity and explicit sexual activity.  The Court disagreed, 

finding that one or the other would meet the requirement of the Criminal Code.  However, the 

Court noted that in any event the image pictured individuals at least one of whom was nude in 

an act of intercourse in a bedroom, which it found constituted explicit sexual activity within the 

meaning of the provision.  

The Court concluded: 

I am mindful of the Supreme Court of Canada’s definitions in [R v. Sharpe] which 
indicate what the law does not catch such as things like photos of teenagers kissing 
at a summer camp and things of that sort.  It is not meant to catch casual sexual con-
tact, like touching, kissing, hugging. 

When somebody is videotaping an act of sexual intercourse, that is capturing an ex-
plicit sexual activity and in this context, when somebody is publishing an image, ex-
cerpted from that, it is clear to me that the intention is to put up in public or send to 
a friend, in this case of this lady, to say, “I have got an image of us having inter-
course.  You know it and I know it.” 

I do not know what other inference there can be drawn from this than that he in-
tended that message be sent to her and to embarrass her by sending it to her boy-
friend and putting it out publicly. 

The sentencing decision for this case has not been located. 

III. QUEBEC 

i. 2016 QCCQ 6167 

In 2016 QCCQ 6167 DG pleaded guilty and was convicted of incest, sexual abuse, and the 

non-consensual distribution of an intimate image of his 8-year-old daughter while he had custo-

dy of her on the weekends. He also admitted to taking and sharing an intimate photograph of a 

woman, Y. Following a joint submission by counsel, the Court sentenced DG to 14-years im-

prisonment for the offences against his daughter and 6-months for the intimate images offence 

against Y.  The ancillary orders made against DG including requirements to provide a DNA 
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sample and to comply with the Sex Offender Registry, and prohibitions on direct or indirect 

contact with the victims and possession of firearms. 


