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A. OFFENCE ELEMENTS 

Child Pornography Offences 

s 163.1(1) In this section, child pornography means:  

(2) (a) a photographic, film, video or other visual representation, whether or not it was made by 

electronic or mechanical means,  

(i) That shows a person who is or is depicted as being under the age of eighteen years 

and is engaged in or is depicted as engaged in explicit sexual activity, or  

(ii) The dominant characteristic of which is the depiction, for a sexual purpose, of a sex-

ual organ or the anal region of a person under the age of eighteen years;  

(b) Any written material, visual representation or audio recording that advocates or counsels 

sexual activity with a person under the age of eighteen years that would be an offence under 

this Act;  

(c) Any written material whose dominant characteristic is the description, for a sexual pur-

pose, of sexual activity with a person under the age of eighteen years that would be an of-

fence under this Act; or  

(d) Any audio recording that has as its dominant characteristic the description, presentation 

or representation, for a sexual purpose, of sexual activity with a person under the age of 

eighteen years that would be an offence under this Act.  

Making child pornography  

Every person who makes, prints, publishes or possesses for the purpose of publication any child 

pornography is guilty of an indictable offence and liable to imprisonment for a term of not more 

than 14 years and to a minimum punishment of imprisonment for a term of one year.  
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(3) Distribution, etc. of child pornography  

Every person who transmits, makes available, distributes, sells, advertises, imports, exports or 

possesses for the purpose of transmission, making available, distribution, sale, advertising or ex-

portation any child pornography is guilty of an indictable offence and liable to imprisonment 

for a term of not more than 14 years and to a minimum punishment of imprisonment for a term 

of one year.  

(4) Possession of child pornography  

Every person who possesses any child pornography is guilty of:  

(4.1)  

(a) an indictable offence and is liable to imprisonment for a term of not more than 10 years 

and to a minimum punishment of imprisonment for a term of one year; or  

(b) an offence punishable on summary conviction and is liable to imprisonment for a term 

of not more than two years less a day and to a minimum punishment of imprisonment for a 

term of six months.  

Accessing child pornography  

Every person who accesses any child pornography is guilty of: 

(4.2)  

(a) An indictable offence and is liable to imprisonment for a term of not more than 10 years 

and to a minimum punishment of imprisonment for a term of one year; or  

(b) An offence punishable on summary conviction and is liable to imprisonment for a term 

of not more than two years less a day and to a minimum punishment of imprisonment for a 

term of six months.  
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Interpretation  

For the purposes of subsection (4.1), a person accesses child pornography who knowingly causes 

child pornography to be viewed by, or transmitted to, himself or herself.  

(4.3) Aggravating factor  

If a person is convicted of an offence under this section, the court that imposes the sentence 

shall consider as an aggravating factor the fact that the person committed the offence with intent 

to make a profit.  
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B. SELECTED CASE LAW 

I. ALBERTA 

i. 2016 ABPC 57 

In 2016 ABPC 57, 39-year old Mr. W pleaded guilty to child pornography offences, but 

claimed that the mandatory minimum sentence for possession and distribution of child pornog-

raphy under the Criminal Code violated his Charter right against cruel and unusual punish-

ment (s.12) and his Charter right to be free from arbitrary detention (s. 9).  W possessed and 

shared large quantities of child pornography, almost uniformly of young males. The long and 

troubled past of W (who was born and raised on the Tseshaht Reserve) and his parents and 

grandparents (all of whom had attended Residential School) was detailed in a Gladue Report 

submitted to the Court for consideration in sentencing.  

After discussing in detail the case law that preceded legislating mandatory minimum sentences 

for child pornography offences and the medical and psychological evidence led, the Court sen-

tenced W to 1-year imprisonment, in addition to a series of ancillary orders and 3-years proba-

tion.  

ii. 2013 ABQB 322 

In 2013 ABQB 322, Mr. S was charged with a number of sexual offences against his daughter 

over a period of years. In one incident, shortly before the victim turned 15, S learned that his 

daughter was sending nude photographs of herself to online contacts. S then demanded that his 

daughter send him the nude photos.  S was charged with making, possessing and accessing 

child pornography in relation to these photos. 

At trial, S claimed that his daughter fabricated stories and set him up by placing pornographic 

images of herself on his cell phones and in his online album. He argued that she did this be-
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cause he had cut off her phone use. As the Court noted, “As [the victim] had very few friends at 

school her phone was her only connection to the outside world, and she relied on it for the abil-

ity to phone, text, gain access to the internet, Hotmail, Facebook, and online friends. [She] had 

her phone with her at all times, and considered it her lifeline.”1 Photos of S’s daughter, which 

met the definition of child pornography under the Criminal Code, were found on S’s phone 

and the Court rejected his claims that he was unaware of the photos.  

S was ultimately found guilty of historic sexual assaults, making, accessing and possessing child 

pornography, but not guilty of sexual exploitation in relation to one specific incident.  The deci-

sion on sentencing for this case has not been located. 

iii. 2013 ABPC 116 

In 2013 ABPC 116, Mr. M pleaded guilty to 39 criminal charges against 21 victims. Charges 

included multiple counts of internet luring, extortion, child pornography offences, fraud and 

unauthorized use of computer with intent to commit mischief in relation to data. While com-

mitting his offences over roughly five years, M worked as a security guard. 

M used Facebook and Nexopia to contact children and request nude photographs and sexual 

performances on webcam. He also communicated with children—the majority of whom were 

boys and girls between the ages of 11 and 16—using MSN Messenger and through text messag-

es. If his victims refused to send him nude photographs, M would use information he had 

learned about the children in past conversations to hack into their email and social media ac-

counts (for example, by asking questions related to common password reset security questions 

such as pet names and birthdays). On more than one occasion, M impersonated his child vic-

tims in order to solicit nude photographs from their friends. In other instances, after hijacking 

                                                

1 2013 ABQB 322 at 38. 
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his victims’ online accounts, he told children they could only regain access to their accounts if 

they sent him nude photographs. When one child sent M photos of her in her underwear, he 

threatened to distribute the photos unless she sent him a fully nude photograph. M also distrib-

uted photos of a naked boy on Tinypic.com.  

At sentencing, the Court noted that M’s actions were deliberate, persistent, and aggressive. The 

offences were also sexually motivated, and the Court found that they were “calculated to intim-

idate, manipulate and psychologically and socially harm the vulnerable child and youthful vic-

tims.” The only mitigating factors on sentencing were the facts that M pleaded guilty to all 

charges and had cooperated with police.  

The Court considered some of M’s conduct “cyberbullying,” and cited AB v Bragg Communica-

tions 2012 SCC 46 to describe the harm that cyberbullying can do to children. The Court not-

ed that “[M’s] use of the internet, to commit his numerous sexually based criminal offences in-

volving children and young adults, have elements of disturbing online sexual harassment - an 

adult criminally cyberbullying and cyberstalking, calculated to randomly choose youthful vic-

tims to emotionally harass, threaten, intimidate and manipulate in furtherance of his criminal 

objectives.” M was sentenced to 11-years imprisonment, along with several ancillary orders in-

cluding prohibitions on possession of firearms and attending places where persons under 16 are 

present, an order to provide a DNA sample, and an order to comply with the Sexual Offender 

Information Registry Act. 

iv. 2011 ABPC 9 

In 2011 ABPC 9, Mr. DDM was found not guilty of offences relating to his 13-year-old step-

daughter. He took photos of her in her mother’s lingerie. She sent these photos to boys in her 

school, claiming that she wanted to be popular. Noting that the victim’s cognitive difficulties 

posed problems for her ability to retain and communicate evidence, the Court found that cred-

ibility was a key issue. The Court noted that the victim’s credibility “must be considered in rela-

tion to the evidence presented. Her disclosure arose when she and her mother wanted the ac-
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cused, her stepfather, out of their residence. Further, her evidence is in conflict with other evi-

dence.”2 The Court ultimately held that the Crown did not discharge its burden of proof and 

accordingly found DDM not guilty.  

v. 2011 ABQB 312 

In 2011 ABQB 312, Mr. K, a community youth worker was convicted of two charges of posses-

sion of child pornography, one charge of engaging in voyeurism, and one charge of making vo-

yeuristic materials. K had allowed teenagers to use his apartment’s spare bedroom as a place to 

drink and have sex and let three young men use his video camera to film their (consensual) sex-

ual encounters with young women and girls. The young men then sold the footage to K without 

the girls’ knowledge or consent.  One of the victims, 16-year-old JW, read her victim impact 

statement in Court. The Court found that her statements were, “to say the least, disturbing and 

epitomized that of a young teenage girl, whose trust was abused and has literally been scarred 

for life.” JW told the Court that she “finds it extremely hard to trust another person and that is 

the most disgusting feeling, ‘almost like you shower and shower but you can never really get 

clean.’” She further stated that, “[K] has taken a part of me that should never be taken from a 

person: my self-worth.” 3 Although the Crown recommended a global 15-18 month sentence, 

the trial judge sentenced K to a 27-months imprisonment.  The trial judge found use of sophis-

ticated camera equipment to be an aggravating factor on sentencing, writing:  

Modern camera and telecommunication technology potentially allows a voyeur to 
use much more sophisticated mechanical and electronic tools that would be far 
more difficult for a complainant or other person to detect. I believe I may take judi-
cial notice that commercial sources have developed in the past decade that provide 
to the public highly sophisticated surveillance and recording apparatus, such as pin-
hole cameras, cameras disguised to appear to be innocuous objects such as pens, or 

                                                

2 2011 ABPC 9 at 199. 
3  2011 ABQB 312 at para 115. 
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smoke detectors, and wireless communications systems to connect cameras to re-
cording devices and computers. There are no doubt legal and valid reasons for a 
person or business to employ these kinds of technologies, but their potential for 
misuse is easily understood when one reviews the instances where voyeuristic activi-
ties led to criminal convictions. I think it is a strongly aggravating factor that a vo-
yeur uses sophisticated and difficult to detect technologies for illegal purposes for 
the simple fact of reducing the probability that the person being observed would de-
tect that they were observed surreptitiously. Deployment of that kind of technology 
also indicates the voyeurism was a highly planned and premeditated activity. That is 
not to say that use of a 'low-tech' approach is a mitigating circumstance, rather that 
an unsophisticated observation scheme would be a neutral factor” [emphasis add-
ed.]: R v Rudiger, 2011 ABQB 312 at paras 208-211. 

On appeal in 2012 ABCA 14, the Alberta Court of Appeal found that the sentence imposed was 

not unfit, but reduced it to 18-months imprisonment because the 9-month sentence for child 

pornography offences should have been served concurrently with the sentences for other of-

fences, rather than consecutively.  However the Court of Appeal also imposed a 2-year period of 

probation in addition. 

vi. 2008 ABQB 679 

In 2008 ABQB 679, 22-year-old Mr. S was convicted of transmitting child pornography.  Two 

years prior, S had begun an online relationship with the complainant, who was then sixteen but 

represented herself as over eighteen. They formed an in-person relationship and, after her real 

age was revealed to him, they consensually filmed and photographed themselves engaged in 

explicit sexual activity. Following their breakup, S posted disparaging remarks and the explicit 

photos of the complainant on a social networking site, Nexopia, to embarrass and humiliate her. 

Even after several attempts to remove the photos, S re-posted the photos and identified the 

complainant by full name and age.  

At trial, S displayed some signs of personal regret but minimized the seriousness of the crime by 

blaming the victim. The Court held that S betrayed the trust of the complainant, knew the im-

pact of her underage status, and was aware of the severity of the incident as shown by his posting 

incrementally more graphic photos of the complainant in hopes of slowly humiliating her. 
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Ultimately, S was sentenced to 12-months imprisonment and 3-years probation, required to pro-

vide a DNA sample to a data bank, and further required to register with a sex offender registry 

for 20 years. S’s claim that the mandatory minimum sentence of one-year prescribed by 

s.163.1(3)(a) of the Criminal Code violated his Charter right against cruel and unusual pun-

ishment was dismissed on the basis that, given his conduct, his sentence (including the registra-

tion requirement) was proportionate and not so excessive as to exceed standards of decency. 

vii. 2007 ABPC 237 

In 2007 ABPC 237, 24-year-old Mr. I pleaded guilty to two counts of luring a child, one count 

of counseling making child pornography, and two counts of extortion.  Mr. I had solicited sex-

ually explicit images and videos from 12 and 13-year-old girls he met on Nexopia.  He was sen-

tenced to 7-years imprisonment, along with several ancillary orders including prohibitions on 

possession of firearms and attending places where persons under 16 are present, an order to pro-

vide a DNA sample, an order to comply with the Sexual Offender Information Registry Act, and 

an order to forfeit any computer equipment used in committing the offences for which he was 

convicted. 

viii. 2002 ABCA 179 

In 2002 ABCA 179, Mr. H was found guilty of making and possessing child pornography. H 

and co-accused, T, incorporated a company for the purposes of setting up a triple-x Internet 

website and placed an ad in the paper soliciting models over eighteen. A group of impoverished 

roommates – a 15 and a 16-year-old girl and a 17-year-old boy – responded to the ad, and falsely 

communicated themselves as over 18 (a claim that H did not verify). At T’s home and using T’s 

equipment, H produced nearly 500 photos of the three youth engaged in explicit sexual activity 

with one another and an adult female.  Evidence at trial indicated that H was informed during 

the events that the young people were under 18, but proceeded to continue the work and up-
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load the photos to the website (failing to tell his co-accused). H was sentenced to 5-years impris-

onment and ordered to provide a DNA sample. 

At the appellate level, H argued that his 5-year sentence was too high having regard to the sen-

tences imposed on his co-accused, employing the principle of parity as reflected in s.718.2 of 

the Criminal Code. The Court dismissed H’s appeal, finding that he took advantage of the fi-

nancial and emotional vulnerability of the three youth, rather than offer them any legitimate 

modelling career (as he had purported to do.) Further, the Court found full deliberation in H’s 

actions and that in by physically carrying out the crimes he was convicted of, H was more cul-

pable than his co-accused, which justified the sentence imposed.   

II. BRITISH COLUMBIA 

i. 2015 BCPC 417 

In 2015 BCPC 417, young offender Ms KF was charged with producing and possessing child 

pornography. She had taken a photograph of an intimate video produced by a male friend and 

his 15-year-old partner. The Court noted that KF targeted the girl pictured in the video, A, out 

of jealousy. KF then created a fake Facebook account, and began communicating with A. She 

then posted the intimate image of A on her Facebook wall, and distributed it to people on A’s 

contact list.  

At trial, the Court noted that KF was remorseful. While defense counsel sought a conditional 

discharge, the Crown sought probation.  The Court held that KF’s actions were deliberate and 

committed to produce emotional harm. In sentencing KF to one-year probation, the Court 

wrote, “One does not have to look very far in this electronic age to see the abuse that has grown 

from technology. The image of [A] is forever available. Its distribution through the anonymity of 
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the internet is an aggravating feature. The public has a keen interest in ensuring that offences 

involving child pornography are prohibited.”4 

ii. 2013 BCPC 421 

In 2013 BCPC 421, Mr. R was charged with possessing child pornography and sexually inter-

fering with a minor. During the investigation, an undercover police officer had posed as a 14-

year-old girl on Nexopia, and had chatted with R on MSN Messenger. R said he always wanted 

to take a girl’s virginity, and asked if the undercover officer ever needed someone to help her 

babysit. He later tried to find out whether she was going to be home alone that evening and 

whether he could come by.  

The police later discovered child pornography on R’s laptop, and learned that he had a profile 

on an adult site for members only. He had uploaded 31 images of his ex-girlfriend to online sites 

— at the times the photos were taken, his ex-girlfriend was 16-17 years old. Mr. R also distribut-

ed intimate videos using MSN Messenger. R had no criminal history, demonstrated remorse, 

and was noted as presenting a low risk of future offenses. The Court sentenced R to 90 days im-

prisonment for possessing child pornography, and 12 months imprisonment for luring, followed 

by 3-years probation. 

iii. 2010 BCPC 155 

In 2010 BCPC 155, 32-year-old offender Mr. JHN pleaded guilty to one count of voyeurism.  

He had driven around late at night to observe women changing and become obsessed with two 

girls aged 15 and 18 who lived with their parents. For four months, JHN repeatedly visited the 

                                                

4 2015 BCPC 417 at 7. 
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girls’ residence at night. At one point, he climbed onto the roof of the victim’s home to peer into 

their windows. JHN received a suspended sentence with a year of probation and counselling. 

iv. 2010 BCPC 182 

In 2010 BCPC 182, R was charged with voyeurism and possessing child pornography after sur-

reptitiously recording people at a park from his van. Police discovered R in his vehicle, half-

naked and surrounded by wadded tissues. R told police that he was filming “yummy mum-

mies.” After reviewing the camera and recorded footage, police discovered that R has actually 

been filming young (sometimes naked, mostly female) children at the playground. Some foot-

age showed close up images of the genitals of young girls. At trial, the Court found R guilty on 

all counts. 

R appealed, asserting that the trial judge erred in finding that video subjects had a reasonable 

expectation of privacy at the lakefront park.5 The British Columbia Superior Court rejected this 

argument, stating: 

Technology has the potential to dramatically change the reality of all such consider-
ations and expectations. In this case the videotape dramatically magnifies and per-
manently captures the genital areas and buttocks of the young girls who were photo-
graphed. It is as though, as I have said, an individual was positioned but a few feet 
away from these children. Thus, each reasonable expectation is altered. Observa-
tions are not fleeting, they are extended in the sense that the video is more than 40 
minutes long and permanent in the sense that a recording has been made. Observa-
tions are not muted, they are enhanced. Furthermore, the observer is not removed 
or distant but is, in real terms, immediately adjacent to the child being observed. 
There are few privacy interests which are more personal and more intimate or 
which impinge on personal dignity more forcefully than those captured on this vid-
eotape.6 

                                                

5 2011 BCSC 1397. 
6 2011 BCSC 1397 at para 110-111. 
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The Court also rejected R’s other grounds for appeal: (i) that the trial judge erred by admitting 

the video into evidence under s 24(2) of the Charter, and (ii) that the trial judge erred by find-

ing that the recordings constituted child pornography. 

III. MANITOBA 

i. 2015 MBPC 20 

In 2015 MBPC 20, Mr. W, a foster parent, pleaded guilty to nine counts of voyeurism, one 

count of making child pornography, one count of possessing child pornography, and one count 

related to carrying a spring-loaded knife. Mr. W had hosted foster children for sixteen years. In 

November 2012, one foster child discovered a pen camera in the home. Following this report, 

police began an investigation and subsequently found numerous voyeuristic recordings among 

W’s possessions. The Court found the facts of the case to be “appalling” and sentenced W to 3-

years imprisonment, along with several ancillary orders including prohibitions on possession of 

firearms and attending places where persons under 16 are present, an order to provide a DNA 

sample, an order to comply with the Sexual Offender Information Registry Act, and an order to 

forfeit all items seized during the investigation of the offences. 

ii. 2014 MBPC 63 

In 2014 MBPC 63, two 17-year-old twin brothers NG and FG used social media to bully and 

sexually exploit a 14-year-old girl. NG and FG pleaded guilty to invitation to sexual touching, 

possession of child pornography, distribution of child pornography, and transmission of sexually 

explicit material to a child.  

An 18-year-old man, ZM, initially coerced the victim into taking nude photographs of herself. 

ZM communicated with the victim over social media and threatened to “do something to her” 

if she did not comply with his demands. After the victim sent ZM a photo of her breasts, ZM 
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threatened to distribute the photographs if she did not send him more. She complied, sending 

photographs of her genitals and breasts. ZM then told NG and FG, the accused twins, about 

how he had been able to extort photos from the victim online. The twins began communicating 

with the victim, and demanded that she also send them explicit images. When the victim even-

tually sent photographs of herself, FG and NG distributed those photos to people in her com-

munity, including her classmates. The photographs showed her face, as well as her genitals and 

breasts.  

Although the victim did not file a victim impact statement, her mother filed a statement on be-

half of the family. This statement indicated that the victim stopped eating, grooming, and sleep-

ing as a result of the offences.  

At trial, the Court recognised that the offenders’ actions were violent and had caused the victim 

bodily harm: 

The psychological damage to the victim is long-term and profound. Her reputation 
in the community has been damaged and she has been ridiculed at school. Given 
the difficulty in controlling the use of images, once they enter cyberspace, the harm-
ful impact on the victim may well be long-term.7 

Accordingly, the trial judge determined that a custodial sentence was available and sentenced 

the brothers to 16 months of secure custody, followed by 8 months of community supervision 

and a year of probation. The Manitoba Court of Appeal varied this sentence to 12 months of 

secure custody, 6 months of community supervision, and 6 months of probation to bring the 

sentence in line with the 2-year maximum sentence available under the Youth Criminal Justice 

Act.  The Court of Appeal unanimously held: 

[…] the moral culpability of the appellants in this case is on the high end of that 
spectrum. First, there was a significant age difference between the appellants and 

                                                

7 2014 MBPC 63 at 41. 
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the victim. Second, the conduct engaged in by the appellants was not childhood ex-
ploration. It was aggressive, relentless, sexually abusive and humiliating. The images 
were extracted from the victim in a systematic manner by the appellants causing her 
to virtually break down. Third, the images included the victim’s face, breasts and 
vagina. They were distributed by way of social media to her community. Fourth, as 
can be expected, the victim and her family continue to suffer the effects from the 
commission of these offences.8  

IV. NEW BRUNSWICK 

i. 2009 NBQB 232 

In 2009 NBQB 232, 50-year-old mechanical engineer, Mr. S, was convicted of possessing child 

pornography. A key piece of evidence against him was a computer CD containing a slideshow 

of numerous images of sexually explicit behaviour involving children and adult males.  It was 

asserted that Mr. S was a “continued learner” who used the material as a “representative sam-

ple” of his curiosity rather than for sexual gratification.  The Court took issue with the 24 letters 

of support for S, stating that they did not seem to grasp the severity of his actions. Defence coun-

sel proposed 45-days imprisonment (the minimum mandatory punishment under the child 

pornography provision) based on mitigating factors, such as S’s ties to the community, lack of 

prior record and exemplary support system. Although no victim impact statements were filed, 

the Court emphasized that Mr. S had committed “a sex offence involving young children” and 

noted:  

We do not have anguished accounts written out by the girls about how awful they would feel to 

know that these disgusting photographs of them were being spread on the internet and seen and 

set up to be re-seen as a slide show by Mr. [S]. The absence of victim impact statements (which 

                                                

8 2014 MBPC 63 at 37. 
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are often read aloud in a sobbing voice by the tragic victims of sexual activity) does not mean 

that there are no victims.9 

Ultimately S was sentenced to 4-months imprisonment (less time served), 3-years probation dur-

ing which he was prohibited from visiting pornography sites on the internet, from using software 

to wipe clean his internet browser history and from being alone with anyone under 16, and was 

required to consent to the police attending his home between 8 am and 8 pm to make a copy of 

his hard drive so that they could check it, and to provide a DNA sample.  S was also ordered to 

forfeit certain materials seized during the investigation.   

V. NEWFOUNDLAND & LABRADOR 

i. 2015 NJ No 405 (NLPC) 

In 2015 NJ No 405 (NLPC), Mr. D was sentenced on his conviction for possession of child 

pornography.  The National Child Exploitation Canadian Centre reported that a known child 

pornography image had been uploaded to IMGUR (an online photo sharing service) from an IP 

address that came back to a public library in Marystown Newfoundland. The RCMP tracked 

down the email associated with the upload and arrested Mr. D, who had admitted to possession 

of a large collection of child pornography on all his digital devices and through his KIK online 

chat profile. Police found 2595 images of child pornography, 29 videos of child pornography, 

and conversations in which J confirmed his sexual preference for female children on the devic-

es seized from J.  The images included both real children being abused and anime or cartoon 

images of child sexual abuse. 

                                                

9 2009 NBQB 232 at 7. 
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Ultimately, D was sentenced to 406-days imprisonment, followed by 2-years and several ancil-

lary orders, including a prohibition on attending places where persons under 16 are present, and 

orders to provide a DNA sample and to comply with the Sex Offender Registry.10 

VI. NOVA SCOTIA 

i. 2015 NSPC 43 

In 2015 NSPC 43, a smartphone containing a number of sexualized digital images of young 

females (14-16 years old) was obtained from a 14-year old boy (CNT) who was stopped by police 

for an unrelated offence. Police interviewed some of the identifiable girls, who claimed that the 

boy had coaxed them into taking sexualized selfies to send to him. CNT admitted sharing some 

of the photos with an adult. He was charged and pleaded guilty to possessing child pornography.  

The Crown and defence counsel jointly submitted that 18-months probation was the appropri-

ate sentence.  The trial judge expressed concern about whether the jointly proposed sentence 

would constitute a meaningful consequence for CNT.  Under the Youth Criminal Justice Act, 

(YCJA) a custodial sentence was precluded unless CNT’s crime could be considered a “violent 

offence”.  Noting that under the YCJA a “violent offence” included an offence giving rise to 

“bodily harm”, which the Supreme Court of Canada had previously held to include psycholog-

ical harm, the trial judge concluded that CNT’s offence was a “violent offence”.  In this regard, 

the trial judge noted:  

Sexting is indelible: once an intimate image is transmitted, even if to one recipient 
only, its digital footprint is embedded in binary cement. Very recent meta-analytical 

                                                

10 The Court declined to view the seized child pornography in open court, claiming that doing so would not only 
exacerbate the crime but give the defendant the impression that the offence is not as serious as it is. The Court writes 
that, “[a]fter all, he [defendant] might reason, if it was put on public display in the courtroom, then what was wrong 
with him watching it on his computer?” 
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research suggests that those who are enticed or coerced into sexting end up experi-
encing symptoms of anxiety depression and generalized trauma. This can arise from 
violence within intimate-partner relationships, or because of peer or cadre pres-
sure.11  

Thus, the trial judge found that CNT’s actions constituted “psychological time-bombs”12 with 

inevitable prospective harm because even if the victim doesn’t experience the harm in the pre-

sent, the non-consensual distribution may come back to harm them in future.   As such, the trial 

judge concluded that a period of custody was necessary and imposed 6-months deferred custo-

dy, followed by a 12-month period of probation, with counseling conditions, restrictions on in-

ternet access, forfeiture of CNT’s smartphone and a requirement to provide a DNA sample.  

This decision, however was appealed to the Nova Scotia Court of Appeal in 2016 NSCA 35. 

On the appeal, CNT (now referred to as BMS) claimed that the trial judge erred in law in: (a) 

presuming the existence of psychological harm of the victims; (b) determining the offence to be 

a violent one; (c) failing to distinguish the differences in sentencing principles for youth and 

adults; and (d) imposing an excessive and overly harsh sentence.  

The Court determined that the trial judge erred in using a combination of social science arti-

cles and victim impact reports, without notice or proper foundation, to decide on the conten-

tious issue of whether serious psychological harm had been occasioned by possession of child 

pornography in this case.  The Court asserted that the judge’s inappropriate use of this research 

and reliance on general deterrence rather than youth-specific sentencing structures materially 

affected the sentence of the appellant. Thus, BMS’s appeal was successful and his sentence was 

reduced to 18-months probation on the same terms and conditions ordered by the trial judge 

(although he had already served 6-months deferred custody).  

                                                

11 2015 NSPC 43 at 11. 
12 2015 NSPC 43 at 14. 
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ii. 2015 NSPC 14 

In 2015 NSPC 14, Mr. Y was found guilty of extortion, possession of child pornography and 

possession of child pornography for distribution after inducing a teenage girl, “A”, to send him 

nude photographs online. The case is unique because it involved an unknown accomplice, “Z”, 

who remotely logged into Y’s computer. Y befriended Z while playing Habbo, an online game, 

when he was 11 or 12 years old. Both young men were equally involved in sending deceptive 

messages to A from a fake Facebook account. 

Y and Z’s online scam had serious real-world consequences. When the young men decided to 

“kill off” one of their shared fake online personas, both A and her friend B were so distraught 

that they tried to kill themselves. Both girls were hospitalized. When A figured out that she had 

been catfished, she asked to know who her online friend really was. Y said he would tell her on-

ly if she sent over a picture of her breasts, which she later did. 

The Court describes Y’s offences as ones that “exploited the murky opportunities afforded by 

internet anonymity.”13 The crimes were considered “violent offences” for sentencing purposes, 

and the Court recognized that “‘Y’ endangered the life or safety of ‘A’ by creating a substantial 

likelihood of causing psychological harm.” 14  However, noting that Y’s “precarious mental 

health, social dysfunction and isolation” contributed to his actions, the Court ultimately sen-

tenced him to a two-year conditional discharge with strict internet restrictions.15 

 

 

                                                

13 2015 NSPC 14 at 2 
14 2015 NSPC 14 at 53. 
15 2015 NSPC 14 at 55. 
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VII. ONTARIO  

i. 2015 ONCJ 494 

In 2015 ONCJ 494, 18-year old Mr. A is charged with twelve offense, including advertising 

sexual services (286.4) and distributing child pornography (163.1). He and an unknown co-

accused convince their two female friends, 15 years old, to provide sexually explicit photos and 

agree to advertise them for prostitution. Mr. A posts the victim’s advertisement on Backpage, 

listing their explicit photos, contact numbers and sexual services offered; the two girls had never 

seen the ads. Over a two day period, the two girls provided sexual services and were paid $700. 

Subsequent to the accused’s arrest, law enforcement confiscates the cell phones on which the 

ads were placed.  

This case discusses whether or not the accused is fit for release, prior to a trial. The Court ulti-

mately finds that the accused is fit to be released, although restricts him by not allowing any 

computer, cell phone, pager or internet devise to be used by him in the interim.   

ii. 2014 ONSC 674 

In 2014 ONSC 674, 72-year-old Mr. S pleaded guilty to possession of child pornography, make 

available child pornography and voyeurism. S’s IP address had been flagged by international 

authorities as distributing child pornography on the eDonkey network, originating from Toron-

to, ON. The female children victimized ranged from 4 to 11 years in age. Authorities seized S’s 

computers and discovered, among other things, videos of his 13-year-old step-granddaughter 

dressing and undressing. In total, a collection of 22,696 unique images of child pornography 

and 586 videos depicting child sexual abuse were seized.  
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The Court cited mitigating factors, including his age and that “…[a]part from his problems with 

child pornography, [the defendant] appears to be a person of good character.”16 S was ultimately 

sentenced to 4-years imprisonment (less pre-trial time spent in pre-trial custody) to be served 

concurrently for all counts, along with several ancillary orders including mandatory sex-registry 

compliance, and a prohibition from using the Internet.  

iii. 2014 ONSC 1472 

In 2014 ONSC 1472, SAT, a police officer was acquitted of sexual assault, sexual exploitation 

when in position of trust or authority, breach of trust and making/possessing child pornography. 

He had met a 16-year old girl when she was stopped at a store for shoplifting. Knowing of the 

family troubles she had, he offered her a room to rent in the basement of his house, which she 

accepted. The events that formed the subject matter of the charges and the trial were alleged to 

have occurred in the months after she moved into his home. SAT allegedly sexually assaulted 

the girl while she slept, forced her to engage in sexual activity with he and his wife, and eventu-

ally took explicit photos of her alone and engaging in sexual activity with his wife. The girl indi-

cated that she had moved out after the initial sexual assault but came back to the house several 

times for a variety of reasons.  

The Court questioned the credibility of the complainant, and ultimately acquitted SAT on all 

counts. It consistently raised her troubled family history and run-ins with the law as contributing 

to her potential for misleading the court:  

To be sexually assaulted in June and remain in the residence for several more 
months when she appears to be a strong-willed person who would and could leave, 
raises a doubt. To return later when there is a hot tub, and use the hot tub with her 
girlfriend and the wife of the Defendant and the Defendant seems implausible if 
there had been a prior sexual assault to the extent of forced sexual intercourse. To 

                                                

16 2014 ONSC 674 at 11. 
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provide a variety of statements about the type of camera used adds to the confu-
sion…[the victim] had many contacts with Durham Regional Police when calling 
about domestic legal circumstances and yet made no complaint about the allega-
tions. If the allegations against [the defendant] occurred, one cannot imagine that 
she would not have made some complaint. The only explanation given is that she 
was afraid that [the complainant] would have the shoplifting charge reinstated. That 
is unbelievable.17 

iv. 2014 CanLII 33080 (ONSC) 

In 2014 CanLII 33080 (ONSC), the Court imposed a 7-year and 7-month global sentence for 

luring, child pornography, sexual interference and other offences, against 6 victims, 5 of whom 

were minors. 

Mr. D, a self-diagnosed hebephile and former theatre director, used various social media plat-

forms to contact, groom, and exchange sexually explicit photos and conversation with children. 

Mr. D exchanged sexually explicit instant messages and photographs with three teenage boys 

and girls. He also videotaped a former adult girlfriend during sex, without her knowledge or 

consent. His original list of charges was 29 counts long and all dealt with some area of sexual 

exploitation. He pleaded guilty for 12 of these counts and was subsequently convicted.  

v. 2010 ONCJ 600 

In 2010 ONCJ 600, Mr. MS pleaded guilty to 13 counts of assault, sexual assault, invitation to 

sexual touching, possession of child pornography and producing child pornography.  Among 

other things, MS filmed himself conducting multiple assaults and sexual assaults against women 

and girls over many years, while they slept.  

                                                

17 2014 ONSC 1472 [emphasis added]. 
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After reviewing the evidence, the Court sentenced MS to 12-years imprisonment for one partic-

ularly violent count (brought down to three years because of 1:2 time spent in pre-trial custody) 

and 3-years imprisonment for the other counts to be served concurrently (brought down to 3 

days because of pre-trial considerations). MS was also designated a long-term offender (LTO) 

and received a 10-year LTO order with recommendations for parole conditions. 

vi. 2008 CarswellOnt 9798 (ONCJ) 

In 2008 CarswellOnt 9798 (ONCJ), a young man was found guilty of making and distributing 

child pornography after producing and distributing a poster with his ex-girlfriend’s nude photos 

on it. Mr. R took photos while he and his 17-year-old girlfriend had sex in a car. She did not 

consent to the photos being taken. When she later discovered the photos on R’s phone, she 

asked him to delete them, and he agreed. Following their breakup, he released a collage/poster 

of her nude photographs with her full name and number on it. He also proceeded to email the 

poster to his ex-girlfriend’s parents. As the Court stated: 

The next time she saw the photos was in the form of a poster which was shown to 
her by her mother. [...] The heading of the poster is “Do You Know [--]?” [...] There 
were two pictures, both of -- The bottom one shows her naked from the waist down 
and sitting on [the defendant’s] lap facing him. At the bottom are the words, ‘You 
Could Be Him, Call [phone number].’ This was –‘s cell phone number.18 

R also distributed the poster online, via email.  

Defense counsel argued that the poster did not constitute child pornography because the photo 

on the poster does not show sexual activity in a graphic and unambiguous way. Instead, defense 

counsel argued that it is merely suggestive. The Court, however, found that, when viewed in 

                                                

18 2008 CarswellOnt 9798 at 3. 
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context, with both the photo and the words, the poster depicts explicit sexual activity and consti-

tutes child pornography.  

R was subsequently found guilty of all counts, but charges were stayed on the making/possession 

charges based on the Kienapple rule.19 

 

 

VIII. SASKATCHEWAN 

i. 2012 SKQB 330 

In 2012 SKQB 330, 21-year-old Mr. P was charged with 50 counts of child pornography of-

fences, including making child pornography available to others, distributing child pornography 

by Facebook and email, and accessing child pornography on Facebook. Each of the fifty counts 

provides for a mandatory minimum sentence of 1 year.  

Mr. P distributed child pornography using GigaTribe, a file sharing site. Many images were of 

infants. P also produced child pornography at his parents’ farm. He also wrote graphic stories 

which were considered to be child pornography, which he shared on Facebook. These stories 

involved graphic accounts of rape, torture, and murder of children. He distributed one 17-page 

story via email. 

P’s web browsing history showed that he was searching Kijiji and Craigslist for babysitting jobs 

for young female children, had signed up to work for a babysitting service, had been reading 

                                                

19 The Kienapple rule or principle is used to prevent a person from being subjected to multiple charges for the same 
action or occurrence. 
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articles about pedophiles in the community, had performed Google searches looking for child 

dating sites and for toddler incest and toddler erotic stories, and had possessed instruction man-

uals for offenders. 

The Court noted that Mr. P had been viewing child pornography since age 14, and that he 

agreed that he has a sickness when it comes to viewing and collecting child pornography. The 

Crown requested a 7-year global sentence.  Defence counsel proposed 2-3 years, noting that P 

was frail, introverted, turned to the internet for friends, and had a fiancée and a 1-year-old son. 

Noting that in order to receive treatment P would have to be put in a federal institution, it ulti-

mately sentenced him to 5-years imprisonment, along with several ancillary orders including 

prohibitions on attending places where persons under 16 are present, an order to provide a 

DNA sample, an order to comply with the Sexual Offender Information Registry Act, and an 

order to forfeit certain computer equipment associated with his offences. 


